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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and 
Subject-Index, lists of decisions reported, statutes, orders, etc., 
construed, and statistical and other tables will be found at the 
end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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(No. 2683) 


In re BALAZS Datry et al. AMA Doc. No. 75-46. Decided February 
8, 1951. 







Dismissal—Request of Petitioners and Consent of Respondent 






Upon request of petitioners and consent of respondent the petition is dis- 
missed and the relief requested therein is denied. 





Walter & Haverfield, of Cleveland, Ohio, for petitioners. Mr. Julius C. 
Krause for Production and Marketing Administration. 





Decision by Thomas J. Flavin, Judicial Officer 






ORDER OF DISMISSAL 


In this proceeding under Section 8c (15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), 
petitioners requested on January 2, 1951, that the petition be 
dismissed. The respondent has consented to the dismissal. Hence, 
the petition is dismissed and the relief requested therein is denied. 








(No. 2684) 


In re ANDREWS BROTHERS OF CALIFORNIA, INC. AMA Doc. No. 
66-8. Decided February 13, 1951. 








Dismissal—Withdrawal of Petition 





Where petitioner requested to withdraw its petition and respondent did 
not object to the withdrawal, accordingly, the petition is considered 
withdrawn. 

Messrs. F. Howard Olsen and Victor C. Andrews, of Fullerton, California, 

for petitioner. Mr. Frank E. Callinan for Production and Marketing 

Administration. 


Decision by Thomas J. Flavin, Judicial Officer 











ORDER OF DISMISSAL 


In the above-entitled proceeding under Section 8c (15) (A) of 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 


137 









1388 AGRICULTURAL MARKETING AGREEMENT No. 2685 
ACT OF 1937 Cite as 10 A.D. 138 





601 et seq.), the petitioner has asked permission to withdraw its 
petition requesting relief from section 966.6(k) of Order No. 66 
under the act. The petitioner states that changes have made it 
possible to obtain the relief sought by the petition. The respond- 
ent does not object to the withdrawal of the petition and, accord- 
ingly, the petition is considered as withdrawn. 


(No. 2685) 


In re MARTIN DAIRY PrRopuUcTs Co. AMA Doc. No. 18-1. Decided 
February 13, 1951. 


Dismissal—Withdrawal of Petition—Consent of Respondent 


Upon request of petitioner to withdraw the petition without prejudice and 
consent of respondent, the petition is considered withdrawn without 
prejudice. 


Mr. Robert T. Cochran, of Nashville, Tennessee, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In the above-entitled proceeding under Section 8c (15) (A) of 
the Agricultural Mraketing Agreement Act of 1937 (7 U.S.C. 
601 et seq.), petitioner requested permission to withdraw the 
petition without prejudice and the respondent has consented. Ac- 
cordingly, the petition is considered withdrawn without prejudice. 


(No. 2686) 


In re CLAUD WILKES. CEA Doc. No. 52. Decided February 12, 
1951. 


Denial of Petition for Reconsideration—Vacation of Stay Order 


Respondent’s petition for reconsideration of prior order is dismissed, since 
all questions raised and argument made in support of this petition 
were fully considered at the time of issuing the order to which objection 
is made, and the stay order of October 31, 1950, is vacated and, 
beginning on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to respondent for 
a period of 60 days.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Benjamin M. Holstein for Commodity Exchange Authority. Messrs. 
Kelleher, Hurley & Kohlmeyer, of New Orleans, Louisiana, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


I 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1) a decision and order (9 A. D. 1194) 
were entered on October 11, 1950. (1) finding that the respondent 
wilfully violated provisions of the act and the regulations by 
failing to report transactions and positions in cotton futures and 
(2) ordering all contract markets to refuse the respondent trad- 
ing privileges for a period of 60 days. Preceding the issuance of 
this decision and order, there had been a hearing. Following the 
hearing, the complainant filed suggested findings of fact, con- 
clusions and order on May 29, 1950. The referee who presided 
at the hearing, John J. Curry, Office of Hearing Examiners, filed 
his report on June 7, 1950, a copy of which was served upon the 
respondent’s attorney of record on June 12, 1950. The referee’s 
report recommended the issuance of a decision and order similar 
to the final decision and order entered on October 11, 1950. The 
respondent filed no exceptions to the referee’s recommended 
decision and order. Following the entry of the final decision and 
order, however, the respondent filed a petition for reconsidera- 
tion. A stay order was entered in the proceeding on October 31, 
1950 (9 A.D. 1198), pending action upon the petition for 
reconsideration. 


II 


The petition for reconsideration recites that the decision and 
order are erroneous in finding that the respondent’s violations of 
the act and regulations were wilful. The petition also states that 
the respondent has been informed by J. M. Mehl, Administrator 
of the Commodity Exchange Authority, that the denial of all 
trading privileges ordered includes the carrying of existing 
accounts as well as making new trades. The petition says that 
liquidation of the respondent’s contracts would be out of pro- 
portion to the violations involved and would be violative of the 
due process clause of the Constitution. 

An answer to the petition was filed by the complainant and 
oral argument was held before me in Washington, D. C., on 
December 7, 1950. 











140 COMMODITY EXCHANGE ACT No. 2686 
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At the oral argument, the respondent was permitted to amend 
his petition orally, that is, to argue some issues not set out in 
the petition. The respondent contends first that the complaint is 
defective because it charges failure to make reports as a violation 
when there is no such offense under the act. He also contends 
that under section 4i of the act a person reaches reporting status 
only when he makes contracts in one day over the prescribed 
limit for reporting purposes and that since this was not the case 
here, the respondent did not violate 4i. A third point urged is 
that the decision erred in concluding that the respondent’s actions 
were wilful with the result that there was no necessity for 
affording the respondent an opportunity to demonstrate or 
achieve compliance prior to the institution of this proceeding as 
required by Section 9(b) of the Administrative Procedure Act. 
Finally, the respondent claims that the sanction ordered is out 
of line with the violations found and that the impact of the 
suspension is unusually severe in this case because compelling 
the respondent to liquidate his position means that he will lose 
a great deal of his profits as these would have to be reported for 
Federal income tax purposes as short term capital gains. 


III 


We are not persuaded by the petition for reconsideration or the 
supporting oral argument that any substantial change should be 
made in the decision and order entered. True it is that section 4i 
of the act’ makes transactions illegal when reporting status has 
been reached and the required reports are not filed, rather than 
making the failure to report the violation. Paragraphs 3 and 4 
of the complaint recite that the respondent reached reporting 
status, that he became subject to the reporting requirements of 
section 4i of the act and the reporting provisions of the regula- 
tions, and that he wilfully failed to make the required reports 
in violation of the act and the regulations. We see little practical 
difference between a charge of failing to make required reports 
in violation of the act and a charge of failing to make reports 
required to make transactions valid under the act. And, as far 


4“Sec. 4i. It shall be unlawful for any person to make any contract for the purchase or sale 
of any commodity for future delivery on or subject to the rules of any contract market unless 
such person shall report or cause to be reported to the properly designated officer in accord- 
ance with the rules and regulations of the Secretary of Agriculture (1) whenever such 
person shall directly or indirectly make such contracts with respect to any commodity, or any 
future of such commodity, during any one day in an amount equal to or in excess of such 
amount as shall be fixed from time to time by the Secretary of Agriculture; and (2) whenever 
such person shall directly or indirectly have or obtain a long or short position in any 
commodity or in any future of such commodity, equal to or in excess of such amount as 
shall be fixed from time to time by the Secretary of Agriculture... .” 
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as the regulations are concerned, section 8a (5) of the act au- 
thorizes the issuance of regulations considered reasonably neces- 
sary to effectuate the purposes of the act, that is, regulations of 
the legislative type as well as those of the interpretative kind. 


The respondent’s claim that section 4i is violated under any 
circumstances only when there first occurs trading in one day 
in excess of the maximum position fixed is based upon erroneous 
construction of this part of the act. The word “and” preceding 
4i (2) is not used in the sense that both the eventualities in 4i (1) 
and 4i (2) must be present for any violation of 4i. “And” is 
preceded by a semicolon and it is clear to us that a violation 
occurs when there is failure to report contracts in one day in 
excess of the amount fixed for such purpose or when there is 
failure to report long or short positions equal to or in excess of 
the amount fixed for this purpose. Therefore, the respondent’s 
view as to section 4i is rejected as well as his view that section 
3.10 of the regulations is invalid because it is based only upon 
4i (2) instead of both 4i (1) and 4i (2). 


We concluded in our decision that the respondent’s violations 
were wilful as charged in the complaint and that, therefore, 
there was no lack of compliance with Section 9(b) of the Ad- 
ministrative Procedure Act. The respondent was specifically 
warned on numerous occasions of the reporting requirements and 
his delinquencies. His failures to report involved here cannot be 
regarded as accidental and are either deliberate or so grossly 
negligent as to be deliberate and wilful. 


As to the protests about the sanction ordered, the principal 
grievance seems to be the respondent’s income tax status. The 
order of suspension of trading privileges was to be effective on 
November 10, 1950. Apparently some, if not most, of the trans- 
actions which would be brought within the six months’ short term 
capital gain period if the respondent were compelled to liquidate 
by November 10 were entered into subsequent to the filing and 
service of the referee’s report recommending a 60-day suspension 
of trading privileges to which the respondent did not object. In 
any event, the passage of time caused by the filing of the petition 
for reconsideration and its consideration has removed this ob- 
jection insofar as the transactions entered into prior to September 
1950 are concerned. In several proceedings involving failures to 
report. In re Cotton Products Company, 9 A.D. 1189 (1950); 
In re A. Feldstein and Company, 5 A.D. 337 (1946); In re 
Raymond G. Brown, Sr., et al., 5 A.D. 745 (1946), effective 
suspensions of trading privileges equalling or exceeding the 60- 
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day suspension ordered for the respondent were imposed. We do 
not believe that this case presents matters justifying a deviation 
from the sanctions in those cases. On the contrary, there were 
not such numerous and repeated warnings as disclosed here. 









IV 


In view of the foregoing, the stay order of October 31, 1950, is 
vacated and, beginning on the 30th day after the date of this 
order, all contract markets shall refuse all trading privileges 
thereon to the respondent, Claud Wilkes, for a period of 60 days. 
A ‘copy of this order shall be served on the respondent and on 
each contract market. 




























(No. 2687) 


In re THE PEORIA UNION STOCK YARDS COMPANY. P&S Doc. No. 
5. Decided February 5, 1951. 


Modification of Rates and Charges 


Current rate order modified and continued as modified upon consent of the 
parties and notice to public. 


Mr. John J. Murray for Production and Marketing Administration. Mr. C. B. 
Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order dated March 23, 1949 (8 A.D. 
253), continuing in effect the provisions of certain prior orders 
in the proceeding which provided for the current rates for stock- 
yard services. 

By petition filed on December 15, 1950, respondent requested 
an extension of its current authorization for a period of two years 
with certain modifications. Notice of this petition was published 
in the Federal Register on January 3, 1951 (16 F.R. 14). This 
notice set out in detail all of the proposed modifications and 
afforded all interested persons an opportunity to be heard in the 
matter. No protest to the action petitioned for was filed with the 
Hearing Clerk. 

On January 23, 1951, the attorney for the Livestock Branch 
filed an Answer recommending that the petition be granted. 















(2 


n 


TTT RSS 


No. 2688 MARKET AGENCIES AT THE SIOUX CITY 148 
Cite as 10 A.D.143 STOCK YARDS, SIOUX CITY, IOWA 


Inasmuch as the parties are agreed and no protest has been 
received, the petition is granted and respondent’s current au- 
thorization is modified so as to authorize the filing of a supple- 
mental tariff providing for the charges set out in the Notice of 
Petition for Modification of Rates published in the Federal 
Register on January 3, 1951, and the current authorization, as 
herein modified, is continued in effect for a period of two years 
following the effective date of this order. 

The respondent who must be prepared for and be ready to 
comply with this order upon its effective date desires to have 
it become effective as soon as possible. All interested persons 
have been afforded a period of 15 days within which to be heard 
in the matter. The Packers and Stockyards Act provides that no 
order of this nature shall be effective in less than 5 days after 
the date thereof. In view of the foregoing, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect for a period of two years 
following that date unless changed by further order. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2688) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, 
Sioux City, IowA. P&S Doc. No. 308. Decided February 6, 
1951. 


Modification of Rates and Charges 


Current rate orders modified upon agreement of the parties and after 
notice to public and continued as modified. 


Mr. John J. Murray for Production and Marketing Administration. Mr. 
Ashley Sellers of McFarland & Sellers, of Washington, D. C., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 
The respondents are presently operating under authorizations 
found in orders dated January 31, 1950 (9 A. D. 4) and May 3, 
1950 (9 A. D. 572). 
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By petition filed on January 8, 1951, respondents have re- 
quested authority to file a new tariff providing for certain rates 
set out in their petition. 

Notice of the filing of the petition was published in the Federal 
Register on January 18, 1951 (16 F. R. 462). This notice set out 
all of the charges sought by petitioners and provided an opportu- 
nity for all interested persons to be heard in the matter. No 
protest to the action petitioned for has been received by the 
Hearing Clerk. 

On February 5, 1951, the attorney for the Livestock Branch 
filed an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed and no protest has been 
received the petition is granted. The orders dated January 31, 
1950, and May 3, 1950, are modified so as to authorize the filing 
of a new tariff embodying the rates set out in the Notice of 
Petition for Modification of Rates published in the Federal 
Register on January 18, 1951, and continued as modified. 

The respondents who must prepare for and be ready to comply 
with the provisions of this order on its effective date wish to have 
it become effective as soon as possible. All interested persons have 
been afforded a period of 15 days during which to indicate a 
desire to be heard in the matter. The Packers and Stockyards Act 
provides that no order of this nature shall become effective in 
less than five days after its date. Undue delay in making this 
order effective may have an adverse effect upon the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect until and including March 
1, 1952, unless changed by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2689) 


In re GEORGE CROWLEY, D.B.A. CROWLEY COMMISSION Co. P&S 
Doc. No. 1923. Decided February 9, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Books, Records, and 
Memoranda—Consent Order 


Where the Order of Inquiry charged respondent with wilful violations of 
various provisions of the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of Inquiry and consented 
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to the issuance of an appropriate order not to exceed a cease and 
desist order with a sixty day suspension to be held in abeyance for a 
period of two years, which was recommended by the Livestock Branch, 
respondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices charged in said Order 
of Inquiry and ordered to maintain his accounts, records and memoranda 
so as to fully and correctly disclose all transactions involved in his 
business, and respondent’s registration is suspended for a period of 
sixty days, such suspension to be held in abeyance and not to become 
effective unless respondent shall be found, after an opportunity for 
a hearing, to have again violated the act or the regulations within two 
years from the date of the order.* 

Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
George Crowley, d.b.a. Crowley Commission Co., of Fort Worth, Texas, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by an Order 
of Inquiry and Notice of Hearing filed by the Director of the 
Livestock Branch, Production and Marketing Administration. 
On January 23, 1951, the respondent filed a stipulation admitting 
the charges set forth in the order of inquiry and consenting to 
the issuance, without a hearing, of an appropriate order not to 
exceed a cease and desist order with a 60-day suspension to be 
held in abeyance for a period of two years. On January 25, 1951, 
the complainant consented to the issuance of an order in the 
form proposed by the respondent. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 

2. The respondent is registered with the Secretary of Agricul- 
ture as a market agency engaged in the business of buying and 
selling livestock on a commission basis at the stockyard and at 
the times mentioned herein was so registered. 

3. At various times during the years 1945, 1946 and 1947, the 
respondent sold for a trading partnership, in competition with 
livestock consigned to him for sale on a commission basis at the 
stockyard, livestock purchased by a trading partnership from 
various sources for speculative purposes. The trading partner- 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 











146 PACKERS AND STOCKYARDS ACT, 1921 No. 2689 
Cite as 10 A.D. 144 


ship was composed of respondent and Sig Faircloth and was not 
registered with the Secretary as a dealer and was not bonded 
to engage in dealer operations. 

4. At various times during the years 1947 and 1948, the re- 
spondent sold for a trading partnership, in competition with 
livestock consigned to him for sale on a commission basis at the 
stockyard, livestock purchased by a trading partnership from 
various sources for speculative purposes. The trading partner- 
ship, operating under the name of “Ezell Pasture,’”’ was composed 
of respondent and Glen Cox, an employee of respondent, and was 
not registered with the Secretary as a dealer and was not bonded 
to engage in dealer operations. 

5. At various times during the years 1947 and 1948, respond- 
ent, at the stockyard, sold livestock consigned to him for sale on 
a commission basis to a trading partnership composed of respond- 
ent and Glen Cox, an employee of respondent. 

6. At various times during the years 1945 and 1946, respond- 
ent sold livestock consigned to him for sale on a commission 
basis to Glen Cox, an employee of respondent, and, in accounting 
to the owners or consignors of such livestock, failed to show the 
full, true and correct name of Glen Cox as the purchaser of the 
livestock. 

7. At various times during the years 1945, 1946 and 1947, the 
respondent sold, in competition with livestock consigned to him 
for sale on a commission basis at the stockyard, livestock owned 
by Glen Cox, an employee of respondent. Respondent sold such 
livestock under assumed, false, fictitious or otherwise incorrect 
names and recorded the transactions in his accounts and records 
under such assumed, false, fictitious or otherwise incorrect names. 

8. At various times during the year 1947, respondent used 
livestock consigned to him for sale on a commission basis to fill 
orders for Dick Frierson for the puchase of livestock on a 
commission basis. In accounting to the consignors of the livestock, 
respondent failed to disclose fully and correctly the fact that the 
livestock was sold to Dick Frierson for whom respondent was 
filling orders on a commission basis. In accounting to Dick Frier- 
son, respondent failed to disclose fully and correctly the fact 
that the livestock was purchased out of consignments received 
by him for sale on a commission basis. 

9. At various times during the years 1945, 1946, 1947 and 
1948, at the stockyard, respondent sold livestock consigned to 
him for sale on a commission basis to George Haynes, a registered 
dealer, and resold such livestock for the account of George 
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Haynes, generally on the same day or the day following such 
purchases by George Haynes, at substantial increases in prices. 


10. Respondent, at the stockyard, at various times during the 
years 1945, 1946, 1947 and 1948, as a partner in trading partner- 
ships composed of respondent and Sig Faircloth and respondent 
and Glen Cox, engaged in the business of buying and selling 
livestock as a dealer without being registered with the Secretary 
as a dealer and furnishing bond in connection therewith. 


11. During the years 1945, 1946, 1947 and 1948, respondent 
failed to keep such accounts and records as fully and correctly 
disclosed all transactions involved in his business, in that his 
accounts and records (1) were not kept separate and apart from 
the accounts and records of his clearor, the T. B. Saunders and 
Company, and its other clearees; (2) treated feed as a profit and 
loss item and any gain or loss on feed automatically became a 
credit or charge, respectively, to respondent’s account; (3) con- 
tained summary sales invoices or buyers’ bills showing only the 
number of head of livestock sold and the total sales value; (4) 
improperly offset or checked off charges and credits, thereby 
eliminating posting of transactions; (5) did not show the source 
of various credit and debit entries in the journal; and (6) did 
not contain vouchers supporting items of expense. 


12. Respondent failed to retain as a part of his accounts and 
records scale tickets and unloading records issued to respondent 
and stockyard company bills rendered to respondent during the 
years 1945, 1946 and 1947. Such scale tickets, unloading records 
and stockyard company bills were destroyed by respondent with- 
out the consent, in writing, of the Director, Livestock Branch, 
Production and Marketing Administration. 


CONCLUSIONS 
3y reason of the facts found above, the respondent has violated 
the provisions of the act and the regulations as set forth in the 
Order of Inquiry and Notice of Hearing. 


ORDER 
The respondent shall cease and desist from using the unfair, 
unjustly discriminatory, and deceptive practices and devices as 
set out in the Findings of Fact above. 
The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved 
in his business. 
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The respondent’s registration is suspended for a period of 60 
days. However, such suspension shall be held in abeyance and 
shall not become effective unless respondent, within two years 
from the date of this order, is again found, after opportunity 
for hearing, to have violated the act or the regulations issued 
thereunder. 

This order shall become effective immediately. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2690) 


In re MARKET AGENCIES AT UNION STOCKYARDS, OGDEN, UTAH. 
P&S Doc. No. 456. Decided February 15, 1951. 


Increase in Rates and Charges 


Increased rates authorized inasmuch as parties are agreed and no person has 
objected. 


Mr. John J. Murray for Production and Marketing Administration. Ogden 
Livestock Auction Co., of Ogden, Utah, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under an order issued on 
August 21, 1946 (5 A.D. 605), as modified and continued by 
subsequent orders in the proceeding including an order dated 
July 13, 1949, authorizing certain temporary charges for sales 
of livestock by auction. 

By petition filed on January 15, 1951, J. E. Manning, owner of 
the Ogden Livesteck Auction Co., one of the respondents, has 
requested an authorization to file a supplement to Tariff No. 1 
providing for a charge of 75¢ per head on calves weighing 450 
pounds or under and a charge of $1.25 per head on cattle. 

Notice of the filing of this petition and its contents which was 
published in the Federal Register on January 26, 1951 (16 F. R. 
729), provided opportunity for interested persons to be heard in 
the matter. To date the Hearing Clerk has not been notified of 
any desire to be heard in the matter. 

On February 9, 1951, the attorney for the Livestock Branch, 
Production and Marketing Administration, filed an answer recom- 
mending that the petition be granted and that an order be issued 
authorizing the assessment of the charges petitioned for to and 
including June 30, 1952. 
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Inasmuch as the parties are agreed and no objection has been 
filed the petition is granted and assessment of the charges sought 
in the petition is authorized. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become 
effective as soon as possible. All interested parties have been 
afforded a period of 15 days during which to indicate a desire to 
be heard in the matter. The Packers and Stockyards Act provides 
that no order of this nature shall be effective in less than five 
days after its date of signature. Undue delay in making this 
order effective may adversely affect marketing conditions, Ac- 
cordingly, good cause is found for making it effective in less than 
30 days. 

This order shall become effective on the sixth day following 
its date of signature and remain in effect until and including 
June 30, 1952, unless changed by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2691) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 143. Decided February 20, 1951. 


Increase in Rates and Charges 
New tariff providing for higher temporary rates authorized upon petition 
and answer as well as opportunity for public to be heard. 
Mr. John J. Murray for Production and Marketing Administration. Mr. 
C. W. Winkler, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are presently operating under an order issued 
on May 3, 1950 (9 A. D. 57) authorizing the assessment of the 
charges currently in effect. 

On January 25, 1951, respondents filed a petition requesting 
authority to file a new Tariff (Tariff No. 12) attached to the 
petition. Notice of this petition was published in the Federal 
Register on February 3, 1951 (16 F. R. 1020). This notice, which 
set out in detail all of the charges in the proposed tariff, provided 
opportunity for interested persons to be heard in the matter. No 
protest to the action petitioned for has been received. 
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On February 19, 1951, the attorney for the Livestock Branch, 
Production and Marketing Administration filed an answer to the 
effect that certain of the charges petitioned for could not be 
justified but that some increases in respondent’s current charges 
are justified. Another proposed tariff (also numbered 12) pro- 
viding for the same charges or charges less than those petitioned 
for was attached to and made a part of the answer. The Livestock 
Branch recommended that an order be issued authorizing the 
filing and putting into effect of a tariff embodying these charges 
provided respondents are agreeable and provided also that re- 
spondents agree to furnish certain information with respect to 
income, expense and financial condition, etc. provided for on a 
sample form attached to and made a part of the answer. 

On February 20, 1951, a telegram signed by respondents’ 
representative was filed with the Hearing Clerk. This telegram 
states that respondents have been informed, by their representa- 
tive in Washington, of the contents of the answer filed for the 
Livestock Branch. It further states that respondents are agree- 
able to the rates recommended by the Livestock Branch and that 
respondents agree to the conditions proposed in the answer. 

Inasmuch as the parties are agreed and no protest has been 
received, the petition, as modified by the answer of the Livestock 
Branch and the telegram by respondents’ representative, is 
granted. Respondents shall file and put into effect a new tariff 
No. 12, embodying the same charges as the charges set out in the 
proposed Tariff No. 12 attached to and made a part of the answer 
filed on February 19, 1951. In addition, respondents shall furnish 
the information provided for by the forms which are a part of 
the answer, on or before February 1, 1952, covering the period 
beginning February 26, 1951 and ending December 31, 1951. This 
report is to be in lieu of the semi-annual and annual reports 
heretofore required. 

Notice of the petition filed on January 25, 1951, was published 
in the Federal Register and interested persons afforded an oppor- 
tunity to be heard in the matter. This notice set out all of the 
charges sought by the respondents. This order authorizes the 
same or lower rates than those sought by the petition. Accord- 
ingly, it is found that notice and public procedure are unneces- 
sary in connection with the modification of the petition. 

Respondents who must prepare for and be ready to comply 
with the provisions of this order upon its effective date wish to 
have it become effective as soon as possible. All interested persons 
have had constructive notice of the petition and its contents and 
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have been afforded an opportunity to indicate a desire to be 
heard in the matter. The Packers and Stockyards Act provides 
that no order of this nature shall become effective in less than 
5 days after its date of signature. Undue delay in making this 
order effective may adversely affect marketing facilities. In view 
of the foregoing it is found that good cause exists for making 
it effective in less than 30 days. 

This order shall become effective on February 26, 1951 and 
remain in effect to and including February 26, 1952, unless 
changed by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2692) 


PEORIA PACKING COMPANY, INC. v. PEORIA UNION STOCK YARDS 
Co. P&S Doc. No. 1864. Decided February 20, 1951. 


Denial of Petition for Rehearing and Reargument 


Respondent’s petition for rehearing and reargument of the order issued on 
July 18, 1950, is dismissed for failure to show any error in the prior 
decision and order* 


Mr. Willard B. Gaskins, of Peoria, Illinois, for complainant. Mr. Donald G. 
Beste, of Miller, Westervelt, Johnson & Thomason, of Peoria, Illinois, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 et seq.). 

On July 18, 1950, an order was issued directing respondent to 
pay $233.19 as reparation with interest thereon at the rate of 
five percent per annum from October 24, 1949, until paid. 

By petition filed on July 28, 1950,** the respondent has re- 
quested rehearing and reargument in the matter and reconsidera- 
tion of the order on the ground that the conclusion to the effect 
that respondent failed to render reasonable stockyard services 
with respect to the cattle in question was erroneous. 

The record is clear that animals belonging to complainant were 
removed from respondent’s stockyard by employees of Armour 
and Company and slaughtered by that company. The record is 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
**9 A, D, 794.—Ed, 
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equally clear as to the fact that there was no intentional wrong 
involved but that the circumstances resulting in complainant’s 
damage resulted from an error on the part of one of Armour and 
Company’s employees. Accordingly, the sole question is whether 
the misdelivery of the animals was a violation of some duty on 
the part of the respondent stockyard. 

There seems to be no question as to the basic facts. Seventeen 
cattle which had been acquired by complainant for slaughter on 
June 29, 1949, were being held in a holding pen at respondent’s 
stockyard. Early on the morning of June 29, 1949, an employee 
of Armour and Company removed the animals to Armour’s plant 
where they were slaughtered. These animals were released to 
Armour and Company by an employee of respondent named 
Facker upon presentation of a release card indicating that the 
animals had come from pen 702. The release card had been pre- 
pared by Armour’s employee in accordance with a custom fol- 
lowed by complainant, Armour and Company, and some other 
local packers. Foraker, the Armour employee, had been instructed 
to drive the animals from pen 702 to Armour’s plant by Wyman 
Simpkins, a cattle buyer for Armour charged with “. . . lining 
up the kill and keeping records of all cattle in possession and 
gone to slaughter.” After the error was discovered, complainant 
purchased other cattle for its June 29, 1949, “kill” at $24.30 per 
cewt. or $1.87 more per cwt. than the price paid for the 17 head 
which were erroneously delivered to Armour. The original 17 
head weighed 12,470 pounds and the amount of the claim, $233.19, 
is for the additional price paid for the replacement animals. 

The sole question, is whether respondent’s conduct in the 
matter constituted a reasonable stockyard practice in the circum- 
stances. The reasonableness of a practice or regulation must be 
determined by an examination of all pertinent circumstances. 
With this in mind the entire record has been carefully re- 
examined. In our judgment, respondent did not take reasonable 
precautions to see to it that the animals were released to the 
owner. The requirement of a release or gate order before per- 
mitting animals to leave the stockyard enclosure, the locking of 
pens overnight by the respondent, etc., are indicia of an intention 
to safeguard the animals which are in the custody of the stock- 
yard against loss or thievery. These indicia are such that persons 
making use of the stockyard facilities are entitled to rely upon 
the operator of the stockyard to see to it that animals entrusted 
to his care do not leave the stockyard except when such action 
is authorized. In addition, one who relies upon the stockyard 



































2 


y 
S 
d 
r 
n 


' (mt CO oF OD RF me me 


ee | 


- 


mL 


COT el TERRI 


No. 2693 ST. PAUL UNION STOCKYARDS CO. 158 
Cite as 10 A.D. 153 


operator and leaves animals at the stockyard is entitled to find 
the animals there when he requires them unless the operator is 
able to establish some circumstances over which he had no control 
and could not foresee as the cause of disappearance of the 
animals. Indeed, the respondent apparently concedes that if its 
employees make mistakes in the delivery of livestock purchased 
and held at the stockyard, the respondent is liable. But it seeks 
to avoid liability in this case upon the grounds that the error 
was made by one of a group of packers, which included the 
complainant, all of whom get their livestock released in the 
same way and that the complainant undertook the risk of mis- 
takes by other packers in the group. As stated in the decision 
issued on July 18, 1950, the respondent may, if it chooses, permit 
others to determine which animals are to be released. However, 
it cannot by such action relieve itself of the duty to see that the 
animals are delivered to the proper persons. 

Upon the question of damages, it is plain from the evidence 
that the replacement animals were a little heavier than the cattle 
mistakenly taken by Armour. But the complainant had hired the 
crew for the kill, replacement as closely as possible would tend to 
minimize losses since the killing crew had to be paid, and, al- 
though this is an unusual set of circumstances, we think the 
measure of damages appropriate especially in the absence of any 
showing that the complainant realized more value from the re- 
placement animals than he would have realized from those 
originally purchased. 

In view of the foregoing, we see no reason for setting aside 
any part of the decision and order of July 18, 1950. Accordingly, 
the petition for rehearing and reargument is dismissed. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2693) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Doc. No. 1211. 
Decided February 20, 1951. 


Increase in Rates and Charges 


Petition for increased rates granted upon notice to the public and oppor- 
tunity to be heard as well as agreement of the parties. 


Mr. John J. Murray for Production and Marketing Administration. Mr. 
Ashley Sellers of McFarland & Sellers, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order dated April 1, 
1948, as modified and extended by later orders in the proceeding. 

The latest order, dated January 5, 1951, authorized certain 
yardage charges which had been sought by petition filed on 
November 27, 1950, and which were set out in the notice of the 
petition published in the Federal Register on December 14, 1950 
(15 F.R. 8864). 

‘On January 24, 1951, counsel for the respondent filed a Supple- 
mental Petition for Modification stating that certain further 
modifications, in its then current authorization had been inad- 
vertently omitted from its petition filed on November 27, 1950, 
and requesting these modifications be authorized. The petition 
filed on January 24, 1951, also requests that respondent be per- 
mitted to file the periodic reports required by the terms of recent 
orders including the order of January 5, 1951, on a semi-annual 
basis instead of the quarterly basis. 

Notice of the Supplemental Petition for Modification was pub- 
lished in the Federal Register on February 1, 1951 (16 F. R. 934). 
This notice, which set out in detail all of the modifications of 
respondent’s charges requested in the petition, provided all in- 
terested persons with an opportunity to be heard in the matter. 
No protest to the action petitioned for has been received by the 
Hearing Clerk. 

On February 16, 1951, Counsel for the Livestock Branch filed 
an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been 
received, the petition is granted and the order issued on January 
5, 1951, is amended so as to authorize respondent to put into 
effect the charges set out in the notice published in the Federal 
Register on February 1, 1951, as well as those published in the 
Federal Register on December 14, 1950. Hereafter respondent 
may submit the periodic reports required by the order of January 
5, 1951, on a semi-annual basis. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, wishes to have it 
become effective at the earliest possible date. All interested 
persons have been afforded a period of 15 days during which to 
indicate a desire to be heard in the matter. The Packers and 
Stockyards Act provides that no order of this nature shall be 
effective in less than five days after the date thereof. Accordingly, 
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good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on the sixth day following 
its date of signature. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2694) 


In re NORTHWEST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. 
P&S Doc. No. 1847. Decided February 21, 1951. 


Order Reopening Hearing 


Hearing reopened to obtain more information on pertinent matters including 
percentage of branded animals at posted stockyards in Oklahoma. 


Mr. John J. Murray for Production and Marketing Administration. Mr. 
A. W. Billings, of Woodward, Oklahoma, for Woodward Livestock 
Commission Company. Messrs. M. A. Holcomb, of Buffalo, Oklahoma, 
and Merle Lansden, of Beaver, Oklahoma, for respondent. Mr. Will 
Rogers, Hearing Examiner. 


ORDER REOPENING HEARING 


This is a proceeding under Section 317 of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). On 
November 25, 1948, there appeared in the Federal Register (13 
F. R. 6958) notice of an application from the Northwest Okla- 
homa Cattlemen’s Association, Inc., for authorization from the 
Secretary of Agriculture to charge and collect at posted stock- 
yards a reasonable and nondiscriminatory fee for the inspection 
of brands, marks and other identifying characteristics of live- 
stock originating in or shipped from the counties of Beaver, 
Cimarron, Ellis, Dewey, Harper, Major, Roger Mills, Texas, 
Woods, and Woodward in the State of Oklahoma. No other notice 
was issued. The notice stated that the Secretary proposed to grant 
the authorization applied for and that any person who desired 
to do so might submit any data, views or argument, in writing, 
in connection with the proposed rule to the Director, Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture. Thereafter, on December 30, 1948, 
the authorization from the Secretary applied for was published 
in the Federal Register (13 F. R. 8736).' 

'An application from the Oklahoma Livestock Growers Association for authorization to 


collect a fee at ten posted yards in the State of Oklahoma (including at least two of the 
yards involved here) was rejected after hearing in July 1948 (2 A.D. 174). 
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On August 26, 1949 (14 F.R. 5328), there appeared in the 
Federal Register a complaint and notice of hearing issued by 
the Director, Livestock Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture, alleging 
that there was reason to believe that it might be in the public 
interest to revoke the authorization granted. The complaint 
specifies five grounds. A hearing was held in Woodward, Okla- 
homa, in November 1949 before Hearing Examiner Will Rogers. 
At the hearing the informal complainant, Woodward Livestock 
Commission Company, assumed the role of complainant and the 
Northwest Oklahoma Cattlemen’s Association, Inc., that of re- 
spondent. The former was represented by A. W. Billings, Wood- 
ward, Oklahoma, and the latter by M. A. Holcomb, Buffalo, 
Oklahoma, and Merle Lansden, Beaver, Oklahoma. John J. 
Murray, Office of the Solicitor, United States Department of 
Agriculture, entered an appearance for the nominal complainant. 
Following the hearing, suggested findings of fact and conclusions 
were filed by both the Woodward Livestock Commission Company 
and the respondent. 

The hearing examiner issued a report on June 13, 1950, copies 
of which were served upon the parties. The report, in general 
effect, recommends that no revocation of the authorization be 
ordered because the evidence adduced at the hearing is not suffi- 
cient to overcome the granting of the authorization by the 
Secretary. No exceptions to the report were filed. 

We have examined carefully the record of the hearing held. 
We do not believe that we should terminate the proceeding at 
this stage upon the basis of the record made. Since the hearing 
was held, additional stockyards have been posted under the act 
in the ten counties to which the authorization applies. With 
respect to the market at Woodward, one of the three posted 
yards at the time of the hearing, the complainant’s evidence 
includes testimony to the effect that not more than 20 to 30 
percent of the cattle handled are branded or otherwise marked 
for identification (Tr. pp. 8, 159, 221, 229). There was testimony, 
too, that not more than 20 percent of the cattle sold at Seiling, 
another posted market, are branded or otherwise marked for 
identification (Tr. p. 44). Apparently some of the livestock 
referred to as branded originate outside the State of Oklahoma. 
The hearing record does not show what the situation on this 
subject is concerning the yards posted after the hearing. A 
considerable question is raised by the record as to whether it 
would be in the public interest to authorize mandatory collection 
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of inspection fees at stockyards on all livestock if only a minor 
part of the livestock sold at the stockyards is branded or other- 
wise marked for identification—to say nothing of the issue as to 
whether the act permits authorization under such circumstances. 
We believe the hearing should be reopened to obtain more 
adequate information on this point and upon other matters 
pertinent to the act and the question as to whether the public 
interest will be served by the authorization. 


Accordingly, the hearing is ordered reopened. Notice of the 
reopened hearing shall be published in the Federal Register and 
shall be sent to the operators of all stockyards in the State of 
Oklahoma that are posted under the act. 


(No. 2695) 


TRIO FRUIT COMPANY v. KEIM PRODUCE COMPANY. PACA Doc. 
No. 5294. Decided February 5, 1951. 


Failure to Pay Purchase Price—Admission of Liability 


Where complainant filed a complaint for the recovery of the contract price 
of a truckload of potatoes and respondent admitted liability, held, that 
respondent is obligated to complainant for the contract price, and its 
failure to pay is a violation of the act, for which reparation should 
be awarded complainant.* 


Lack of Jurisdiction of Secretary to Entertain Counterclaim 
Arising out of Separate Transaction 


Where respondent counterclaimed for the contract price of a shipment of 
mixed fruits and vegetables and such countercomplaint is based on a 
claim arising out of a transaction separate from the one for which 
complainant filed its claim, held, that where respondent’s counterclaim 
rests upon a transaction different from that involved in complainant’s 
claim, the counterclaim must be filed within the limitation period after 
the transaction upon which it is based, and the mere fact that the 
complaint was filed within the statutory period does not give the 
Secretary jurisdiction over all transactions that the parties had with 
one another.* 

Matter Not Constituting Counterclaim 

Where in its correspondence with the Department respondent expressed 
confidence that the matter of the mixed vegetable sales would be 
settled by the insurance company, held, that this does not constitute 
an informal complaint.* 


*Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.--Ed, 
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Allowance of Credit for Voluntary Reduction of 
Claim by Complainant 


Where complainant admitted that it owed respondent a certain amount for 
the mixed fruit and vegetable sale and voluntarily reduced its claim 
by such amount, held, that this credit should be allowed.* 


Messrs. Mulroney & Mulroney, of Missoula, Montana, for complainant. Mr. 
Fred W. Fickett, of Tucson, Arizona, for respondent. Mr. Webster P. 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was made August 8, 1949. In a formal 
complaint filed February 17, 1950, complainant seeks recovery 
of $915.88. It is alleged that on or about February 16, 1949, 
complainant sold respondent a load of potatoes for $1,700 for 
which respondent has failed to make payment. Complainant 
admits that respondent is entitled to a credit of $784.12, the 
salvage value of a load of mixed fruits and vegetables which was 
purchased from respondent on or about February 8, 1949, and 
which was damaged in transit. 

A copy of the complaint was served upon respondent by 
registered mail February 28, 1950, together with a copy of the 
report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch. On February 27, 1950, a copy of the 
report of investigation was served by registered mail upon 
complainant. 

Respondent filed an answer March 15, 1950, admitting the 
purchase of potatoes for $1,700. However, respondent alleges 
that complainant is liable for $1,867.70, the full contract price 
on an f.o.b. basis of the mixed fruit and vegetable shipment, 
making a net amount of $167.70 due and owing from com- 
plainant to respondent. Complainant filed a reply March 29, 1950, 
denying any indebtedness to respondent for $167.70 and reiterat- 
ing its claim for $915.88. 

Since neither party requested an oral hearing, the parties were 
notified that the shortened method of procedure provided by the 
rules of practice would be followed in the case. Subsequently 
complainant filed an opening statement of facts, respondent filed 
an answering statement, and complainant filed a statement in 
reply. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed, 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy Heckert and 
Peter Christman, doing business as Trio Fruit Company at 
1130 South Sixth Street West, Missoula, Montana. 

2. Respondent, Keim Produce Company, is a corporation whose 
post office address is P.O. Box 5088, Tucson, Arizona. It has a 
branch in Phoenix, Arizona. At the time of the transactions com- 
plained of herein complainant and respondent were licensed under 
the act. 

3. On or about February 16, 1949, complainant sold to respond- 
ent, in the course of interstate commerce, 500 sacks of potatoes, 
each sack containing 100 pounds of U.S. No. 1 Russets. The 
agreed price was $3.40 per cwt. or a total price of $1,700, f.o.b. 
Idaho Falls, Idaho. Delivery of the potatoes was made by com- 
plainant but no payment of the purchase price was made by 
respondent. 

4. Complainant admits an offsetting obligation to respondent 
of $784.12 for a truckload of mixed fruits and vegetables which 
complainant salvaged on behalf of respondent. 

5. Respondent’s claim for the full contract price of a truckload 
of mixed fruits and vegetables sold to complainant on or about 
February 8, 1949, was not filed within 9 months after the cause 
of action accrued. 

6. Informal complaint as to the potato transaction was made 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

That complainant sold to respondent on or about February 16, 
1949, a truckload of U.S. No. 1 Russet potatoes at a contract 
price of $1,700, f.o.b. Idaho Falls, Idaho, is admitted by both 
parties. There is no question but that respondent is obligated to 
complainant for $1,700 on that transaction. The center of con- 
tention here between the parties is the extent of complainant’s 
liability for a load of mixed fruits and vegetables alleged to have 
been sold on or about February 8, 1949, by respondent to com- 
plainant. Respondent has refused to pay any part of the purchase 
price of the potatoes, insisting that complainant must first meet 
its obligation on the mixed vegetable sale. 

Lack of jurisdiction prevents us from rendering a decision in 
respect to the mixed fruit and vegetable transaction. Section 6 (a) 
of the act provides: “Any person complaining of any violation 
of any provision of section 2 by any commission merchant, dealer 
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or broker may, at any time within nine months after the cause 
of action accrues, apply to the Secretary by petition which shall 
briefly state the facts. .. .” This section has been interpreted to 
confer jurisdiction upon the Secretary only in respect to those 
transactions for which complaint has been made within nine 
months after the cause of action accrued. Gehl’s Guernsey Farms, 
Inc. v. Medfield Packers et al., 8 A. D. 187. 


The mixed fruit and vegetable sale was consummated on or 
about February 8, 1949. Yet the first claim in respect to that 
transaction was not filed by respondent with the Department 
until March 15, 1950, when its answer was received. This was 
clearly without the authorized statutory period. 


Respondent’s claim here arises out of a transaction apart from 
the one for which complainant filed its claim. We have often 
held that where respondent’s counterclaim rests upon a trans- 
action different from that involved in complainant’s claim, the 
counterclaim must be filed within the prescribed time after the 
transaction upon which it is based. Lubet Produce v. Gordan 
Scharping, 5 A.D. 570. The mere fact that the complaint was 
filed within the statutory period does not give us jurisdiction over 
all transactions that the parties had with one another. 

Neither will complainant’s admission of the mixed vegetable 
sale in its complaint serve to invoke jurisdiction on our part. It 
is a mere confession by complainant that it was obligated to 
respondent for a certain amount on another dealing. It cannot 
be considered a claim for damages set forth by respondent. 


That respondent was fully apprised of the situation seems 
clear from the report of investigation. In a letter written to 
respondent on August 9, 1949, W. G. Lensen of the Fruit and 
Vegetable Branch informed it that complainant had filed an 
informal complaint, alleging failure by respondent to pay for a 
truckload of potatoes “‘because of some claim on a wrecked load 
of produce sold by you to complainant.” W. G. Lensen requested 
respondent to forward its complete file on the vegetable trans- 
action together with a “statement of facts in the matter as known 
to you.” This respondent failed to do; instead, in two subsequent 
letters to the Department, respondent’s president, J. E. Keim, 
expressed confidence that the matter would be settled by the 
insurance company. In none of the correspondence passing be- 
tween Keim and the Department, can any semblance of an 
informal complaint be made out in regard to the mixed vegetable 
deal. In fact, on November 5, 1949, after the nine-month statutory 
period had passed, Keim wrote: “It certainly would be well for 
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all of us to get this matter straightened out rather than everyone 
filing formal complaints with you.” It was not until a formal 
answer was filed on March 15, 1950, that any actual claim was 
forthcoming from respondent. 

Notwithstanding respondent’s failure to make complaint in 
respect to the mixed vegetable transaction within the authorized 
statutory period, respondent is entitled to a credit of $784.12 on 
the basis of that sale. Such credit can be allowed because com- 
plainant in its complaint conceded liability in the mixed fruit 
and vegetable transaction to the extent of $784.12 and has reduced 
its claim by that amount. 

In conclusion we find that respondent is liable to the extent of 
$1,700 for the purchase price of a truckload of potatoes bought 
from complainant. We further find that complainant voluntarily 
reduced its claim by $784.12, this amount representing the 
liability for a portion of a shipment of mixed fruits and vege- 
tables handled by complainant on behalf of respondent. Respond- 
ent has failed and refused to pay the balance of $915.88. Such 
failure to pay is in violation of section 2 of the act. Accordingly, 
complainant should be awarded reparation in the sum of $915.88, 
plus interest. The facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $915.88, with interest thereon 
at the rate of 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served on the parties. 


(No. 2696) 


D. L. PIAZZA COMPANY v. A. W. ROBERTS FRUIT COMPANY, PACA 
Doc. No. 5446. Decided February 7, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged a sale of potatoes and rutabagas to respondent 
and respondent failed to pay the agreed purchase price, and where 
respondent failed to file an answer, it is held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the 
complaint, and complainant’s failure to pay the agreed purchase price 
is in violation of the act, for which reparation should be awarded to 
complainant.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
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D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received April 21, 1950. Formal com- 
plaint was filed September 25, 1950, alleging failure on the part 
of respondent to pay complainant for potatoes and rutabagas sold 
‘to respondent during February 1950. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
eomplainant October 18, 1950. Copies of the report of investiga- 
tion and the formal complaint were sent to respondent by 
registered mail, and were accepted for respondent by his mother, 
on October 23, 1950. 

Respondent wrote the Department November 18, 1950, stating 
that the complaint was forwarded to him in Tacoma, Washing- 
ton, but that it was received too late for him to file an answer 
within the 20 days allowed by the rules of practice. Respondent 
was then advised that he was in default but that he could file 
a motion to reopen the case, in accordance with section 47.25(e) 
of the rules of practice. Respondent was granted until December 
18, 1950, within which to file this motion. Respondent has not 
filed an answer nor a motion to reopen after default. Section 
47.8(c) of the rules of practice provides that failure to file an 
answer within the time prescribed shall constitute a waiver of 
hearing and an admission of the facts alleged in the complaint. 
The issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of David L. Piazza, 
Samuel L. Piazza, and Providence Piazza, trading as D. L. Piazza 
Company, whose address is 100 North 7th Street, Minneapolis, 
Minnesota. 

2. Respondent is an individual, Aarol W. Roberts, trading as 
A. W. Roberts Fruit Company, whose address is Selah, Washing- 
ton. At the time of the transactions complained of herein re- 
spondent was licensed under the act. 


3. On or about February 10, 1950, in the course of interstate 
commerce, complainant sold to respondent 2 100-lb. sacks of Red 
River Pontiac potatoes at $2.40 per sack and 9 50-lb. sacks of 
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Minnesota waxed U.S. No. 1 rutabagas at $1.60 per sack, f.o.b. 
Minneapolis, Minnesota, or a total purchase price of $19.20. 


4. On or about February 10, 1950, potatoes and rutabagas, 
conforming with the terms of the contract, were accepted by 
respondent and loaded on respondent’s truck at Minneapolis, 
Minnesota, for shipment to Yakima, Washington. 


5. On or about February 13, 1950, in the course of interstate 
commerce, complainant sold to respondent 263 100-lb. sacks of 
Montana Washed Russet potatoes, U.S. No. 1, at shipping point, 
Size A, 40 percent or more 10 oz. and larger, at $2.80 per sack, 
f.o.b. Harlowton, Montana, or a total purchase price of $736.40. 


6. On or about February 13, 1950, potatoes, conforming with 
the terms of the contract, were accepted by respondent and 
loaded on respondent’s truck at Harlowton, Montana, for ship- 
ment to Yakima, Washington. 


7. On or about February 14, 1950, respondent sent a check to 
complainant for $736.40, but respondent stopped payment on 
the check and complainant was charged $3 protest fee. 

8. Complainant is indebted to respondent in the amount of 
$297.93 for apples handled by complainant for respondent’s 
account. This amount, offset against the purchase prices and 
protest fee, reduces the amount due complainant from respondent 
to $460.67, no part of which has been paid. 


9. Informal complaint was received April 21, 1950, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided for in the rules of practice (7 CFR 47.8(c) ). 

Complainant sold to respondent one lot of potatoes and ruta- 
bagas for $19.20 on or about February 10, 1950, and a truckload 
of potatoes for $736.40 on or about February 13, 1950. Respond- 
ent gave complainant a check for $736.40 on February 14, 1950, 
but payment was stopped on this check by respondent which 
resulted in an additional charge to complainant of $3 protest fee. 
Complainant handled two shipments of apples for respondent 
and is indebted to respondent in the amount of $297.93 on those 
transactions. This sum offset against the total of $758.60 due 
complainant on the shipments of February 1950, plus protest 
fee, reduces the amount due complainant to $460.67, no part of 
which has been paid to complainant. 










164 PERISHABLE AGRICULTURAL COMMODITIES No. 2697 
ACT, 1930 Cite as 10 A.D. 164 








Respondent’s failure to pay the amount due on these trans- 
actions is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $460.67, with interest, 
and the facts should be published. 



























ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $460.67, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2697) 
PACA Doc. No. 5088.* Decided February 7, 1951. 


Where complainant contracted for the purchase from respondents of carloads 
of grapes from a specific vineyard, shipment to begin on a certain 
date, but no grapes were shipped by respondents because the grapes 
failed to mature, held, that since performance by respondents was 
rendered entirely impossible by climatic conditions, respondents were 
not liable in damages and the complaints should be dismissed.** 


Broker’s Memorandum of Sale—Prior Negotiations— 


Dismissal—Failure to Deliver—Impossibility of Performance 
Evidence of Contract Terms 


A broker’s memorandum of sale is not a written contract but only the 
broker’s understanding of a previously consummated contract, and 
where the terms of such contract are in dispute, evidence of the prior 
negotiations, both written and-oral, are material and relevant.** 


| 

Mr. William P. Redmond, of Los Angeles, California, and Messrs. Bernstein, | 
Weiss, Tomson, Hammer & Parter, of New York, New York, for 

complainant. Mr. G. V. Weikert, of Los Angeles, California, for re- | 

spondent. Mr. John S. Griffin, Presiding Officer. 

| 





Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
An informal complaint against * * * was received on July 20, 
1948. The formal complaint was filed on December 7, 1948. A 
copy of the report of investigation made by the Regulatory Divi- 














* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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sion of the Fruit and Vegetable Branch was served upon com- 
plainant on January 21, 1949. Copies of the report of investigation 
and the formal complaint were served upon * * * on January 25, 
1949. It is alleged in the complaint that on or about June 16, 1948, 
respondent * * * agreed to sell to complainant 7 to 10 carloads of 
Thompson Seedless grapes, f.o.b. shipping point, and that re- 
spondent did not ship any grapes as required by the contract. 
Complainant seeks reparation of $5,460, which is computed as 
the difference between the contract price of 7 carloads of Thomp- 
son Seedless grapes, loaded 780 lugs to the car, and the value of 
the same quantity of grapes at the time and place of delivery 
specified in the contract. 

The answer of * * * admits substantially the allegations con- 
tained in the complaint, but alleges that the contract of sale 
contemplated the shipment of grapes from the vineyard of * * * 
located approximately 12 miles north of * * * and that no grapes 
were shipped because of circumstances beyond its control, namely, 
the grapes in the vineyard of * * * failed to pass a maturity 
inspection required by the State of California on June 18, and 
did not meet such maturity requirements until June 28, 1948. 

Because of the allegations implicating * * * an informal com- 
plaint was filed against him on March 21, 1949, and a formal 
complaint was filed March 29, 1949. The allegations in the 
supplemental formal complaint are substantially the same as 
those in the original complaint. A supplemental report of in- 
vestigation was served upon complainant on April 8, 1949. A copy 
of the supplemental report of investigation was served upon 
respondent * * * on April 11, 1949. Copies of the supplemental 
formal complaint and reports of investigation were served upon 
respondent * * * on April 16, 1949. 

* * * filed an answer to the supplemental complaint on June 22, 
1949, containing substantially the same allegations as are in the 


te 


* * © answer. 


An oral hearing was held at * * * on December 6, 1949, at 
which all parties were represented by counsel. Complainant pre- 
sented no witnesses at the hearing. On its behalf there was 
received in evidence the standard memorandum of sale and five 
telegrams which were attached to the original formal complaint, 
and Federal-State Market News reports covering the * * * 
markets for the dates June 18 to June 30, 1948, inclusive. Re- 
spondents presented four witnesses. Briefs were filed by com- 
plainant and respondents. 
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FINDINGS OF FACT 

1. Complainant * * * is a corporation. Its address is * * *. 

2. Respondent * * * is a corporation. Its address is * * *. At 
the time of the transaction involved herein, respondent was f 
licensed under the act. 

3. Respondent * * * is an individual whose address is * * *. 
At the time of the transaction involved herein, respondent was § 
licensed under the act. : 

4. On or about June 16, 1948, in the course of interstate com- F 
merce, complainant contracted to purchase from * * * 7 to 10f 
carloads of Thompson Seedless grapes from the vineyard of Ff 
* * * at a price of $5 per lug, f.o.b. shipping point, plus precooling 
charges. It was agreed further by the contracting parties that © 
the grapes would be shipped at the rate of one express carload / 
or more per day, commencing June 18 or 19, 1948, and ending | 
within a 7-day period; that shipment was subject to inspection 
and acceptance at shipping point by a representative of complain- f 
ant; and that payment was to be made at the time of acceptance. 

5. From June 18 to June 22, 1948, * * * twice daily picked and 
tested quantities of Thompson Seedless grapes from his vineyard. 
None of the lots met the maturity requirements of the State of f 
California standardization law. : 

6. It was contemplated by the contracting parties that the 
grapes being grown by * * * would mature in sufficient quantity § 
to allow the shipment of a carload by June 18 or 19, 1948. Due® 
to climatic conditions, no carloads of mature grapes were avail-f 
able for shipment from the vineyard of * * * until June 28, 1948.7 

7. On June 23, 1948, complainant advised the * * * by telegram 
that the contract was “null and void” due to failure of this re- 
spondent to make shipments as specified. The telegram reserved 
the right to obtain remuneration for failure to ship. 

8. No grapes were accepted by complainant’s representative | 
and none were shipped to complainant by respondent * * * under f 
the contract set forth in Finding of Fact No. 4. 

9. Informal complaints were filed against both respondents in 
this proceeding within 9 months after the alleged causes of § 


action accrued. 
CONCLUSIONS 


Complainant is a wholesale handler of grapes. Respondent * * * 
is a grower, packer and shipper of Thompson Seedless grapes. 
His vineyard of 160 acres is located 12 miles north of * * * and 
his packing shed is in * * *. Respondent * * * was the selling 
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agent of * * * with respect to his 1948 grape crop. * * * a broker 
located in * * * negotiated the contract involved in this proceed- 
ing. The broker issued a standard memorandum of sale, dated 
June 16, 1948, which shows complainant as the buyer and re- 
spondent * * * as the seller. Copies of the memorandum were 
received by the buyer and seller named therein. 


Respondents contend that the contract related solely to grapes 
grown by * * * in his vineyard and that the failure of such grapes 
to mature in time for shipment on the dates specified in the con- 
tract excused performance on their part. It is complainant’s 
contention that the contract was not restricted to the shipment 
of grapes grown by * * *; that sufficient grapes could have been 
obtained from the vineyard of * * * by selective picking; and 
that respondents could have obtained grapes from other sources 
to fill the contract. 


The broker’s memorandum of sale contains the words “Ship- 
ment from * * *.” The vineyard of * * * is located within the 
boundaries of the district designated as * * *. Apparently, it is 
complainant’s position that the terms contained in the memo- 
randum are controlling. However, the memorandum is not a 
written contract signed, or intended to be signed, by the parties. 
As its designation implies, it is a memorandum prepared by the 
broker setting forth his understanding of the terms and condi- 
tions of the previously consummated contract which was partly 
written and partly oral. Where the terms of a contract so made 
are in dispute, evidence of the negotiations, both written and 
oral, are material and relevant. Joseph Denunzio Fruit Company 
v. Associated Fruit Distributors of California, et al., 79 F. Supp. 
117, 127 (S. D. Calif. 1948); Ernest E. Fadler Co. v. Weiner & 
Miller, 8 A. D. 178; John Bonura & Son, Inc. v. Lerner Fruit & 
Produce Co., PACA Docket No. 2781, S. 1986. This evidence is 
considered in detail hereinafter. 


The transaction in controversy was handled for complainant 
by * * *; for respondent * * * by its vice president, * * *; and 
for the broker by * * *. The matter was conducted between * * * 
and * * * by telephone and telegraph, and between * * * and 
* * * by telephone and in person. It appears that in the early 
part of May 1948, * * * began daily telephone conversations with 
* * * for the purpose of having the broker sell a few carloads 
of the early crop of grapes being grown by * * *. Between May 
12 and June 15, the broker and * * * exchanged nine telegrams. 
The first telegram of record, dated May 12, 1948, and sent by 
the broker to * * *, reads as follows: 
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“* * * INTERESTED TEN TO TWENTY GIRDLED SEED- 
LESS ONE TO THREE CARS DAILY FROM * * * START- 
ING TIME. FOB PRICE TO BE MADE AT SHIPPING TIME 

WILL HAVE MAN ON GROUND TO ACCEPT AS LOADED 

CONFIRM.” 

The reply of * * *, dated May 12, reads: 

“DON’T BELIEVE OUR SEEDLESS DEAL THAT HEAVY 

SUGGEST SELL * * * TWENTY CARS BASIS CAR DAILY 

MORE DAILY IF AVAILABLE ADVISE ALSO DO YOU | 

KNOW PARTIES NAME THEY WILL HAVE INSPECT.” 

On June 10, respondent * * * sent the broker the following 
telegram: 

“BEST CAN DO * * * TEN CARS SEEDLESS SHIPMENT 

CAR DAILY WHEN DEAL STARTS BASIS USONE 5.00 

FOB WITH 500.00 CAR DEPOSIT. THINK YOUR BUYER 

KNOWS DOESN’T HAVE WORRY ABOUT * * * PACK 

AND WAY SOFT FRUIT BUSINESS LOOKS THINK THIS 

PRICE NOT OUT LINE ADVISE.” 

The particular telegrams are quoted because they indicate that, 
from the outset of the negotiations, both parties to the contract 
and the broker understood the grapes involved would come from 
the vineyard of * * *, This is apparent not only from the refer- 
ence to ‘“* * *” and “* * *” but also “Don’t Believe Our Seedless 
Deal That Heavy.” More direct, are statements attributed to | 
* * * and * * * which are contained in the report of investiga- | 
tion. In a discussion with an investigator of the Department on | 
September 14, 1948, * * * stated that at the time the contract 
was being negotiated he, as well as complainant, were aware the 
grapes involved were to be shipped from the * * * vineyard. 
During the investigation of the first informal complaint, the 
Department corresponded with * * *, who had been authorized 
in writing by complainant to handle the claim against * * *. In 
a letter to the Department dated September 28, 1948, and signed 
for * * *, by * * *, he stated that, in a telephone conversation, | 
* * * advised he was aware the grapes were to come from * * * ; 
vineyard. The only conclusion which is warranted from the | 
evidence of record is that the parties to the contract, complainant | 
and respondent * * *, contemplated and intended the sale and | 
purchase of grapes to be grown and packed by * * *. 

The next question is whether respondent * * * had reasonable [| 
cause for its failure to ship any grapes from the * * * vineyard [| 
prior to the abrogation of the contract by complainant on June | 
23, 1948. 
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At the oral hearing, * * *, Deputy Agricultural Commissioner 
in charge of standardization in Riverside County, California, 
testified that according to the California standardization law the 
maturity test for Thompson Seedless grapes is at least 17 percent 
soluble solids. The maturity test referred to is contained in 
California Agricultural Code Annotated, § 802(a). The prepara- 
tion or shipment of grapes which do not meet the maturity 
requirement is prohibited by § 784 of the code. * * * testified 
further that Thompson Seedless grapes grown in the * * * mature 
at different dates, depending upon differences in location, eleva- 
tion, and soil; that grapes in the lower areas around the * * * 
usually mature June 10; and that the maturity of the 1948 
crop was later than usual. Based upon evidence submitted by 
* * * it was stipulated by the attorneys that on June 21 the 
county inspector inspected two lots of grapes from the * * * 
vineyard which did not meet the maturity test; but that subse- 
quent lots of grapes did pass the test, one lot of 227 lugs on 
June 23, three lots totaling 596 lugs on June 24, and two lots 
totaling 650 lugs on June 27. 


Respondents also called as witnesses * * *, * * * and * * *, 
the manager of the * * * ranch. Their testimony established the 
following undisputed facts. The grapes grown by * * * mature 
approximately 8 days later than grapes grown in lower elevations 
in the valley. * * * began maturity tests on June 13 and on the 
basis thereof anticipated his 1948 crop would mature by June 18. 
* * * notified the broker of the probable time of maturity. Grapes 
were picked and tested twice daily but prior to June 23 no lot 
of grapes passed the test. The lot of grapes which was found 
mature by the county inspector on June 23 was the result of 
selective picking by * * * of the ripest grapes in 120 acres. The 
first carload of grapes passed the test and was shipped on June 
28. * * * arrived at * * * on June 18 and was present daily at the 
packing shed of * * *. He complained of the unavailability of 
mature grapes. On June 21, he went to the vineyard of * * * and 
directed, or at least aided in, the selection of grapes which might 
pass the maturity test. The grapes were taken to the packing 
house and out of 10 tests, the highest was 1614 percent soluble 
solids. A few carloads of mature grapes were shipped by growers 
in the * * * area on June 18. 


The evidence is clear that the grapes being grown by * * * 
failed to mature because of climatic conditions in time for ship- 
ment on June 18 or 19, 1948. It is also clear that * * * made every 
reasonable effort by selective picking of the ripest grapes to 
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obtain a carload of grapes which would pass the maturity test. 
Although the contract did not so provide, obviously complainant 
wanted only mature grapes and * * * would not have accepted 
a carload of grapes which would not pass the maturity test. In 
fact, as previously stated, it would have been illegal to pack or 
ship such grapes. Since the contract was for grapes grown in a 
specific vineyard and since performance by the seller was 
rendered entirely impossible by climatic conditions, the seller was 
not compelled to obtain grapes from other growers nor was it 
liable in damages to the buyer. Haley v. Van Lierop, 64 F. Supp. 
114 (W. D. Mich. 1945); Squillante v. California Lands, Inc., 5 
Cal. App. 2d 89, 42 P. 2d 81 (1935); Ontario Deciduous Fruit- 
Growers’ Ass’n v. Cutting Fruit-Packing Co., 134 Cal. 21, 66 Pac. 
28 (1901); Snipes Mountain Company v. Benz Brothers & Com- 
pany, 162 Wash. 334, 298 Pac. 714, 74 ALR 1287 (1931); J. E. 
Nelson v. E. G. Darrohn, PACA Docket No. 557, S. 239. 

The complaints filed against respondents * * * and * * * should 
be dismissed. 

ORDER 

The complaints are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2698) 
PACA Doc. No. 5224.* Decided February 7, 1951. 


Dismissal—Lawful Rejection of Commodity 


Where complainant sold three carloads of potatoes to respondent in f.o.b. 
sales, and the latter rejected the shipments upon arrival, and the 
destination inspection certificates show that the shipments contained 
averages of 6 and 16 percent Slimy Soft Rot, held, the potatoes were 
not in suitable shipping condition, respondent’s rejections, therefore, 
were not without reasonable cause, and the complaints should be 


dismissed. 





Produce Held Not in Suitable Shipping Condition 


Shipments of potatoes containing averages of 6 and 16 percent soft rot 
held not to be in suitable shipping condition. 


Evidence—Lack of Suitable Shipping Condition 


Lack of suitable shipping condition is evidenced by destination inspection 
certificates showing 6 and 16 percent Slimy Soft Rot in shipments of 
potatoes. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Shippers Traffic Service, of Brownsville, Texas, for complainant. Mr. LeRoy 
W. Gudgeon, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Complainant filed two complaints — the first involving one car- 
load of potatoes and the second involving two carloads of potatoes 
— in which complainant seeks to recover damages alleged to have 
been sustained as a result of respondent’s rejection without 
reasonable cause of the three shipments, which are alleged to 
have been sold and tendered for delivery to respondent. Copies 
of the formal complaints, and of the Report of Investigation 
prepared by the Regulatory Division, were served by registered 
mail upon respondent on October 26, 1949. A copy of the report 
of investigation was served by registered mail on complainant 
on October 27, 1949. 

Respondent filed separate answers to the complaints denying 
liability and contending that the potatoes tendered by complainant 
were not in suitable shipping condition. The two complaints and 
answers were consolidated into one proceeding. Neither party 
requested an oral hearing. The proceeding is therefore handled 
in accordance with the shortened method of procedure provided by 
§ 47.20 of the rules of practice. On January 16, 1950, complainant 
filed two opening statements of facts, and respondent thereafter 
filed an answering statement of facts relating to the three ship- 
ments in controversy. On March 31, 1950, complainant filed a 
statement in reply relative to the three transactions in question. 
Copies of a Supplemental Report of Investigation prepared by the 
Regulatory Division were served by registered mail upon com- 
plainant on January 16, 1951, and upon respondent on January 
15, 1951. 

FINDINGS OF FACT 

1. Complainant is an individual, * * *, doing business as * * *, 
whose post office address is * * *, 

2. Respondent, * * *, is a corporation whose post office address 
is * * *, At the time of the transactions involved herein respond- 
ent was licensed under the act. 

3. On or about April 23, 1949, in the course of interstate 
commerce, and through negotiations conducted by * * *, a broker 
located at * * *, the parties entered into an oral contract for the 
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sale by complainant to respondent of one shipment of potatoes, 
then rolling in car ART 26294, and consisting of 297 sacks of 
U.S. No. 1’s, 1%” minimum, 240 sacks of U.S. No. 1’s, Size B, 
and 63 sacks of U.S. No. 2’s, at agreed prices of $1.75 per sack 
for the U.S. No. 1’s, 1%” minimum, and $1.05 per sack for the 
U.S. No. 1’s, Size B, and the U.S. No. 2’s, or a total price of 
$837.90, f.o.b. shipping point at * * *. 


4. On or about April 22, 1949, complainant caused to be loaded 
and billed to himself at * * *, the 600 sacks of potatoes contained 
in car ART 26294. A Federal inspection of the shipment com- 
pleted at shipping point at 9:30 p.m., April 22, 1949, shows the 
potatoes then met the grade and size requirements of the contract 
described in Finding 3 above. On or about April 23, 1949, at 5:45 
p:m., complainant diverted this shipment to respondent at * * *, 
with instructions to the carrier to “reice at * * *.” The shipment 
arrived at * * *, on or about April 27, 1949. 


5. A Federal inspection of the potatoes contained in car ART 
26294 was made at * * *, on April 27, 1949. The certificate 
evidencing this inspection reads, in part, as follows: 


“Condition [U.S. No. 1, 1%,” minimum]: From 2 to 10% 
average 6% soft rot, Slimy Soft Rot in all stages, mostly ad- 
vanced. [U.S. No. 1, Size B]: From 2 to 8%, average 4% soft 
rot, Slimy Soft Rot in all stages, mostly advanced, [U.S. No. 
2’s|: From 2 to 6%, average 4% soft rot, Slimy Soft Rot in 
all stages, mostly advanced. Each lot: Remainder of stock 
generally firm. 


“Grade: [fall lots failed to meet the respective grades because 
of soft rot in each lot.]” 


Respondent rejected the shipment. Resale of the potatoes was 
made by the broker, who remitted net proceeds of $521.13 to 
complainant. 


6. On or about April 25, 1949, in the course of interstate com- 
merce, and through negotiations conducted by * * *, a broker 
located at * * *, the parties entered into an oral contract for 
the sale by complainant to respondent of two shipments of 
potatoes, each consisting of 600 sacks of U.S. No. 1’s, 1%” 
minimum, then contained in cars ART 15312 and ART 16387 
and on track at * * *, at the time of sale, at an agreed price of 
$1.85 per sack, or a total price of $2,220.00, f.o.b. shipping point, 


* * * 


7. Federal inspections at shipping point of the potatoes in cars 
ART 15312 and ART 16387 showed that each shipment graded 
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U.S. No. 1. The potatoes in these cars were loaded and shipped 
by complainant from * * *, on or about April 20, 1949, and were 
released by complainant to respondent at * * *, on the date of 
sale. Car ART 15312 was diverted to * * * by respondent at 
2:15 p.m., April 25, 1949. Car ART 16387 was diverted to * * * 
by respondent at 10 a.m., April 26, 1949. 

Respondent was notified at 7 a.m., April 27, 1949, by the rail- 
road of arrival of car ART 15312. At 8:50 a.m., April 28, 1949, 
the railroad notified respondent of arrival of car ART 16387. 

8. A restricted Federal inspection of the potatoes contained in 
car ART 15312 was made in * * *, on April 27, 1949. The 
certificate evidencing such inspection reads, in part, as follows: 

“Condition: In 70% of samples from 3 to 15%, in 30% from 

14 of 1% to 1%, average approximately 6% soft rot, Slimy 

Soft Rot in all stages, mostly advanced. Remainder generally 

firm. 

“Grade: Now fails to grade U.S. No. 1, Size A, only account 

of soft rot.” 

9. A Federal inspection was made of the potatoes contained in 
car ART 16387 in * * *, on April 28, 1949. The certificate 
evidencing this inspection reads, in part, as follows: 

“Condition: From 2 to 50% soft rot, average approximately 

16% Slimy Soft Rot in all stages, mostly advanced, some early. 

Remainder of stock generally firm. 

“Grade: Now fails to grade U.S. No. 1, only account of soft 

rot.” 

10. The potatoes contained in cars ART 15312 and ART 16387 
were rejected at destination by respondent. Complainant re- 
quested the broker to resell the potatoes for respondent’s account. 
The broker resold the potatoes for the account of complainant 
and remitted to complainant net proceeds of $1,287.54 for the 
two shipments. 

11. Both formal complaints were filed on June 13, 1949, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Considering first the shipment of potatoes contained in car 
ART 26294, there is no dispute as to the grade or size of potatoes 
contracted for, and it is undisputed that the basis of sale was 
f.o.b. shipping point, * * *. Respondent contends the potatoes 
were not in suitable shipping condition. A Federal inspection 
certificate shows that they met grade and size contract require- 
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ments at shipping point. The potatoes were shipped from * 
by complainant on or about April 22, and were rolling on the 
date of sale, April 23, 1949, consigned to complainant at * * *. 
On the date of sale complainant diverted the shipment to re- 
spondent at * * *, and, upon arrival of the shipment, the potatoes 
were rejected by respondent. Under the f.o.b. terms of the con- 
tract and the regulations applicable to rolling cars sold under 
such terms, the potatoes in question were required to be in 
suitable shipping condition at the time of sale. Evidence of record 
shows that this shipment reached destination within normal 
travel time, and that transportation service and conditions were 
normal. Notwithstanding such facts, upon Federal inspection the 
lot marked U.S. No. 1, 1%” minimum, was found to contain 
from 2 to 10 percent, average 6 percent, soft rot, Slimy Soft Rot 
in all stages, mostly advanced. The U.S. No. 1, Size B, potatoes 
contained from 2 to 8 percent, average 4 percent soft rot, Slimy 
Soft Rot in all stages, mostly advanced; and the U.S. No. 2’s 
contained from 2 to 6 percent, average 4 percent soft rot, Slimy 
Soft Rot in all stages, mostly advanced. Thus it appears that 
the lot composing almost one-half the entire shipment contained 
an average of 6 percent soft rot. Notwithstanding the fact that 
this shipment was transported from * * *, to * * *, we think that 
the percentage of decay in this lot was abnormal. It follows that 
this lot was not in suitable shipping condition, and that respond- 
ent’s rejection of the shipment was not without reasonable cause. 

With respect to the potatoes shipped in cars ART 15312 and 
ART 16387, this sale also was made on an f.o.b. basis, but at the 
time of sale the potatoes in these cars were on track at * * *, 
consigned to complainant at * * *. Federal inspection certificates 
at shipping point show the potatoes then met contract grade 
requirements. Respondent’s contention is that these potatoes also 
were not in suitable shipping condition. 

In “Complainant’s Statement in Reply to Respondent’s Answer- 
ing Statement” complainant agrees that the sale was made on 
an f.o.b. basis and that the suitable shipping condition rule as 
applied to rolling cars and as defined in the regulations is 
applicable. Complainant’s position is that the burden of proof 
is upon respondent to prove that the potatoes were not in suitable 
shipping condition or were not of the grade contracted for at 
* * * on April 25, 1949. Respondent contends that * * * was the 
destination contemplated in the contract and that the potatoes 
should have arrived there without abnormal deterioration. We 
accept as the measure of complainant’s responsibility the rule 
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contended for by complainant, which is in substance that com- 
plainant warranted that the potatoes were not abnormally 
deteriorated at * * * at the time of sale. 

Car ART 15312 arrived in * * * at 3:45 a.m., April 24, 1949, 
and was diverted by respondent at 2:15 p.m., April 25, 1949. 
Car ART 16387 arrived in * * * at 12:05 a.m., April 25, 1949, 
and was diverted by respondent at 10 a.m., April 26, 1949. Both 
cars were sold on April 25, 1949. From the record it appears 
that, except for the 1-day delay in * * * on each car, travel time, 
transportation service and conditions relative to both cars were 
normal. As detailed in Findings of Fact 8 and 9 hereof, the 
potatoes in car ART 15312 at * * *, on April 27, 1949, contained 
an average of approximately 6 percent soft rot, and the potatoes 
in car ART 16387 at * * *, on April 28, 1949, contained an 
average of 16 percent Slimy Soft Rot in all stages. We are of 
the opinion that in all probability no substantial increase in 
deterioration occurred between * * * and * * *. Upon the basis 
of the * * * inspection certificates we conclude that the potatoes 
were abnormally deteriorated at the time of sale, when the cars 
were at * * *. It follows that respondent’s rejections of the 
shipments were not without reasonable cause. 

In conclusion, the three shipments of potatoes sold and 
tendered for delivery by complainant to respondent were not 
responsive to the contracts of sale. The rejection thereof by 
respondent were therefore not without reasonable cause, and 
the complaints should be dismissed. 


ORDER 


The complaints filed in this proceeding are dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2699) 


A. N. HARPER AND SON. PACA Doc. No. 5468. Decided February 


9, 1951. 


Failure to Pay Net Proceeds in Consignment Transaction—Default 


Where respondent sold cantaloups for complainant’s account but failed to 
pay complainant the net proceeds and failed to file an answer, it is 
held, that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and its failure to pay complainant 
the net proceeds is a violation of section 2 of the act, for which repara- 
tion should be awarded complainant.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.._Ed, 
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A. N. Harper & Son, of Rhodesdale, Maryland, complainant pro se. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received October 4, 1950. Formal com- 
plaint was filed November 13, 1950, alleging that on or about 
August 24, 1950, complainant consigned to respondent an inter- 
state shipment of cantaloups to be sold for complainant’s account 
and that respondent accepted and sold the cantaloups but has 
failed to render an account sales or pay complainant the net 
proceeds received for them. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on December 21, 1950. On the same day a copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, James N. Harper, trading as 
A. N. Harper and Son, whose address is Rhodesdale, Maryland. 

2. Respondent is an individual, Louis Morinsky, trading as 
George Rice and Company, whose address is 120 Dock Street, 
Philadelphia, Pennsylvania. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 

3. On or about August 24, 1950, in the course of interstate com- 
merce, complainant consigned 75 crates of cantaloups to respond- 
ent to be sold for complainant’s account. 

4. The cantaloups consigned were shipped by truck from 
Rhodesdale, Maryland, to respondent at 120 Dock Street, Phila- 
delphia, Pennsylvania. 

5. Upon arrival of the cantaloups at destination, respondent 
accepted and sold them for a total of $67.25 which, after deduct- 
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ing costs of transportation, terminal charge and a commission, 
resulted in net proceeds of $44.65 due complainant. 

6. Respondent has not paid complainant the net proceeds of 
$44.65, or any part thereof. 

7. Informal complaint was received October 4, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided for in the rules of practice (7 CFR 47.8(c) ). 

The facts thus admitted are that complainant consigned 75 
crates of cantaloups to the respondent to be sold for complainant’s 
account; that the respondent accepted and sold the cantaloups 
for a total of $67.25, or a net to complainant of $44.65, as dis- 
closed by respondent’s records, but complainant has received 
nothing whatever from respondent for these cantaloups. The 
failure of the respondent to pay complainant the net proceeds 
due him for these cantaloups is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $44.65, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $44.65, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2700) 


BLOOMINGDALE VEGETABLE GROWERS CO-OPERATIVE v. CAROLINA 
PRODUCE COMPANY. PACA Doc. No. 5436. Decided February 9, 
1951. 


Stay Order—Effective Date of Prior Order 


Where a reparation order was stayed to allow respondent additional time 
in which to pay its obligation to complainant but no payment was 
made within the time granted, held, the stay order should be vacated 
and the prior order shall become effective 30 days from date of this 
order. 
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Carolina Produce Co., of Chapel Hill, North Carolina, respondent pro se. 






Decision by Thomas J. Flavin, Judicial Officer 







ORDER VACATING STAY ORDER 


On November 27, 1950, an order was issued in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 499a et seq.), awarding reparation in the 
amount of $378, with interest, to complainant. On December 27, 
1950, an order was issued staying the order of November 27, 
1950, pending the issuance of another order. 

The stay order of December 27, 1950, was issued to allow 
respondent additional time in which to pay its obligation to com- i 
plainant. In requesting the issuance of the stay order, respondent 
represented that full payment would be made within 30 days | 
from December 27, 1950. No payment has been made. 





















eC 


The stay order of December 27, 1950, is vacated. The reparation 
awarded in the order of November 27, 1950, shall be paid within 
10 days from the date of this order. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 2701) 


M. J. MCCARTHY & Co. v. LIEBERMAN & MARGULIS. PACA Doc. 
No. 5335. Decided February 9, 1951. 





Contract of Purchase and Sale—Diversion of Rolling Car— 
Shipment from Storage—Unlawful Rejection 





Where respondent-buyer rejected a carload of Maine potatoes which were 
to be “diverted” from Boston to Newark, New Jersey, on the ground 
that respondent purchased a rolling car of potatoes and that instead of 
a rolling car complainant-seller shipped a car of potatoes from storage 


“ 







in Boston, thus depriving respondent of “fresh potatoes” from “new 
stock,” but the documentary evidence failed to disclose any reference 
to a rolling car and a Federal inspection at destination showed the 
potatoes graded U.S. No. 1 and conformed to all the specifications of 
the contract, it is held, that the fact the potatoes were shipped out of 
storage in this case is of no practical importance since the potatoes 
arrived in good condition and met all the terms of the contract, that 
respondent’s rejection of the shipment was without reasonable cause in 
violation of section 2 of the act, and that, therefore, complainant is 
entitled to an award of reparation.* 

















* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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M. J. McCarthy & Co., of Charlestown, Massachusetts, complainant pro se. 
Mr. Leslie H. Cohen, of Newark, New Jersey, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
a formal complaint was filed February 2, 1950. Complainant 
alleges that respondent wrongfully rejected a carload of potatoes 
sold to respondent on or about February 22, 1949, causing com- 
plainant to suffer damages as a result thereof. A copy of the 
formal complaint and a copy of the report of investigation made 
by the Fruit and Vegetable Branch were served upon respondent 
by registered mail on April 18, 1950. A copy of the report of 
investigation was likewise served upon complainant on April 19, 
1950. 

Respondent filed an answer to the complaint on May 5, 1950, 
admitting certain routine allegations. Respondent avers, however, 
that when negotiations were in progress for the purchase of a 
car of potatoes from complainant, respondent was advised that 
a car of potatoes was in transit from Maine and that this car 
would be diverted to respondent at Newark, New Jersey. Re- 
spondent further alleges that it subsequently learned that the 
potatoes shipped to respondent had been in storage in Boston 
and were shipped from Boston to Newark; that respondent 
therefore refused to accept the shipment; that respondent did 
not want potatoes that had been stored; and that complainant 
did not, therefore, comply with its contract. 


The issues in this case are determined under the shortened 
procedure provided by the rules of practice since the amount 
involved does not exceed $500. 


FINDINGS OF FACT 

1. Complainant is an individual, Michael J. McCarthy, doing 
business as M. J. McCarthy & Co., whose post office address is 
29-30 B. & M. Produce Market, Charlestown, Massachusetts. 

2. Respondent is a partnership composed of Abe Lieberman, 
Louis Lieberman, and Morris Margulis, doing business as Lieber- 
man & Margulis, whose address is 215 Miller Street, Newark 5, 
New Jersey. At the time of the transaction here involved, re- 
spondent was licensed under the act. 
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3. On or about February 22, 1949, in the course of interstate 
commerce, complainant sold to respondent a carload of U.S. No. 
1, Size A 214 inch minimum, Maine Green Mountain potatoes, 
in new branded 50-pound paper sacks, at an agreed price of 
$3.85 per hundredweight, delivered at Newark, New Jersey, to 
be diverted from Boston, Massachusetts, February 22 or Febru- 
ary 23, 1949. 

4. The contrac’ of purchase and sale was negotiated by L. A. 
Withington & Co., Inc., of New York City, who acted in the trans- 
action as agent for both complainant and respondent. 

5. Complainant shipped on February 22, 1949, in car CP 
285018, from Boston, Massachusetts, to respondent at Newark, 
New Jersey, 935 bags (46,750 pounds) of potatoes of the kind, 
quality, grade, and size called for by the contract. The invoice 
price of the shipment was $1,799.88, less freight and tax of 
$357.52, or a net of $1,442.36. The shipment arrived at Newark 
on February 28. 

6. Upon arrival of the car of potatoes at destination, respond- 
ent secured a Federal inspection which was made on March 1, 
and disclosed the following: 

“Size: Generally ranges from 214 to 4 inches, mostly 214 to 

314 inches in diameter. Undersize within tolerance. 

“Condition: Stock is firm. Average 2% moist type Fusarium 

Rot. No soft rot. 

“Grade: U.S. No. 1, 244 inch minimum.” 

7. On March 2 respondent rejected the potatoes and refused 
to pay the draft drawn upon respondent by complainant. Com- 
plainant resold the car of potatoes to Sossin & Ringel Company 
at Newark, New Jersey, for the net price of $1,323.92. 

8. An informal complaint was filed on March 1, 1949, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 


Respondent in this case bases its right to reject the potatoes 
upon the ground that it purchased a rolling car of Maine potatoes 
that was, under the terms of the contract, to be diverted to 
respondent. Respondent contends that, instead of a rolling car, 
complainant shipped potatoes from storage in Boston. Respondent 
contends also that the result of this was that respondent failed 
to receive “fresh potatoes” from “new stock which respondent 


had contracted for.” 
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The investigation report contains the statement by the broker 
that, at the time the contract was negotiated between the parties, 
the broker did not tell respondent that this would be a direct 
shipment from Maine, nor did the broker say it would be out of 
storage in Boston or elsewhere. The broker stated, however, that 
it took it for granted the car of potatoes was coming from Maine 
and would be diverted to respondent upon arrival at Boston, 
since the car was sold on the basis that it would be diverted from 
Boston February 22 or February 23. The investigation report 
also indicates that the potatoes shipped to respondent were from 
two shipments which arrived at Boston the latter part of January 
and were placed in complainant’s warehouse, apparently being 
reloaded into car CP 285018 and shipped to respondent on Febru- 
ary 22. 

The written confirmation of sale apparently reflects all the 
terms of the contract between the parties. It calls for a car of 
U.S. No. 1, Size A 214 inch minimum, Maine Green Mountain 
potatoes, at $3.85 per hundredweight, delivered at Newark, New 
Jersey, diversion from Boston “today or tomorrow.” There is no 
reference to a “rolling car.” The potatoes upon delivery to re- 
spondent conformed in every way to the specifications of the 
contract, as shown by the written confirmation; yet respondent 
rejected the shipment, because “Respondents did not order nor 
did respondents want potatoes that had been stored and that is 
the reason why the order called for potatoes to be ‘diverted.’ ” 
Respondent offered no evidence, however, to show that it was 
injured in any way by complainant’s departure from the precise 
terms of the contract as to “diversion.” 

While it may not be an altogether desirable practice to ship 
produce from storage and indicate that the car is to be “diverted,” 
thus leading the buyer to the assumption that the commodity is 
a direct shipment already rolling, it appears to be of no practical 
importance in this case, since the potatoes arrived in good con- 
dition and met all the terms of the contract. Concerning respond- 
ent’s contention that it failed to get “fresh potatoes” and that 
it did not want or order potatoes which had been in storage, it 
should be pointed out that even if this had been a direct shipment 
from Maine and had been diverted to respondent immediately 
upon arrival at Boston, the potatoes probably would have been 
no fresher because of that fact. The harvesting season for Maine 
Green Mountain potatoes is the early part of October. It is there- 
fore obvious that these potatoes had in all probability been in 
storage somewhere in Maine prior to being shipped to Boston in 
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January. The fact that they were stored for a short time in 
Boston apparently in no way affected the quality or condition of 
the potatoes since they were U.S. No. 1 upon arrival at Newark. 

A similar case in point is that of LeRoy Dyal Company, Ince. v. 
Charles R. Allen, 161 Fed. 2d 152, 6 A. D. 482. In that case the 
Court said: “We have no hesitation in rejecting the buyer’s argu- 
ment that we should give a strained interpretation to the contract 
so as to impose upon the shipper the strictest compliance with the 
terms as to shipment without regard to the justice of the situation 
and the reality of the business world. To do so in the pending 
case would serve only to distort the law for the benefit of one 
whose unreasonable rejection of the commodity was the very 
sort of conduct that the statute (Perishable Agricultural Com- 
modities Act) was designed to prevent.” 

It is concluded that respondent’s rejection of the potatoes in 
the case before us was without reasonable cause and in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of the difference between the contract price, 
$1,442.36, and the amount realized upon the resale of the 
potatoes, $1,323.92, less $1.56 adjustment in freight charges 
which complainant concedes is due respondent, or $116.88. The 
facts as set forth herein should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $116.88, with interest thereon 
at 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2702) 


GusT RELIAS v. C. H. ROBINSON COMPANY. PACA Doc. No. 5209. 
Decided February 13, 1951. 


Failure to Pay Purchase Price—Counterclaim for Breach of Warranty 
as to Size of Tomatoes—Damages 


Where complainant-seller delivered to respondent-buyer a carload of tomatoes 
which failed to meet contract requirements as to size, respondent ac- 
cepted the tomatoes and filed a counterclaim for breach of warranty, 
held, respondent’s damages for breach of warranty of size is the 
difference between the actual value of the tomatoes at the time of 
delivery by the seller and the value they would have had if they had 
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answered to the warranty, that the damages are not measured by the 
amount which respondent was required to pay its sub-vendee for 
breach of a similar warranty as to size, and that respondent’s failure 
to pay the purchase price less damages sustained by it for breach of 
warranty is a violation of the act, for which reparation, with interest, 
should be awarded complainant.* 


Damages—Breach of Warranty as to Size of Tomatoes 


Where a seller warranted tomatoes to be of a certain size, the buyer sold 
to a sub-vendee with the same warranty, the tomatoes were not as 
warranted, and the sub-vendee recovered from the buyer in a proceeding 
before the Secretary of Agriculture, it is held, that the damages which 
the buyer was required to pay the sub-vendee are not recoverable by 
the buyer against the seller as consequential damages for breach of 
warranty of quality because they were so remote as not to have been 
within the contemplation of the seller and the buyer at the time of 
entering into the contract, and that the proper measure of the buyer’s 
damages is the difference in value between tomatoes of the size which 
the seller agreed to deliver and the tomatoes actually delivered.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Neil A. 
Riley, of Moore and Riley, of Minneapolis, Minnesota, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Formal complaint was filed October 16, 1947, alleging that com- 
plainant sold respondent a carload of tomatoes of certain specified 
sizes for the total price of $5,082.84, on the terms inspected and 
accepted track Chicago final; that respondent accepted the to- 
matoes but has paid complainant only $3,950.67, leaving a balance 
of $1,132.17 due and unpaid. 

The complaint was served by registered mail on respondent on 
October 19, 1949, together with a copy of the report of investiga- 
tion prepared by the Regulatory Division of the Fruit and Vege- 
table Branch of the Department. Complainant also received a 
copy of the report of investigation on the same day. Respondent’s 
answer and counterclaim was filed on November 7, 1949, in which 
it is denied that complainant made good delivery on the contract. 
Respondent alleges that it resold the tomatoes to J. Weiner & 
Sons, New York, at an increase in price of 25 cents per lug, 
warranting the carload to consist of the same sizes of tomatoes 
as complainant had warranted it to contain; that the carload 


* Reference to other points inv~'.ed in this case will be found in Index-Digest and Subject- 
Index in this issue of Agricuiture Decisions.—Ed. 
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in fact did not contain the sizes of tomatoes as warranted by 
complainant and as the result of complainant’s breach of war- 
ranty to respondent and respondent’s resultant breach of war- 
ranty to J. Weiner & Sons, respondent was subjected to damages 
in the amount of $997.70 awarded J. Weiner & Sons in an action 
brought against that firm under the act (8 A. D. 718). In addi- 
tion, respondent claims a credit of $94.56, representing freight, 
icing, and switching charges which accrued between the shipping 
point, Nogales, Sonoro, Mexico, and Laredo, Texas. Accordingly, 
respondent claims a set-off for the total sum of $1,134.17. Re- 
spondent’s answer was served by registered mail upon complain- 
ant, and on November 21, 1949, complainant filed a reply thereto. 

Hearing was held at Chicago, Illinois, on March 14, 1950. Both 
parties were represented by counsel. Complainant, Gust Relias, 
testified in his own behalf. Joseph Phillips appeared as witness 
for respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gust Relias and 
Alexis Relias, doing business as Gust Relias, whose post office 
address is 16 South Water Market, Chicago 8, Illinois. 

2. Respondent, C. H. Robinson Company, is a North Dakota 
corporation whose post office address was 1425 South Racine 
Avenue, Chicago 8, Illinois. At the time of the transaction in- 
volved in this proceeding, the C. H. Robinson Company was 
licensed under the act. Subsequent to such time the C. H. Robin- 
son Company was succeeded by C. H. Robinson, Inc., which 
corporation purchased the assets and assumed the liabilities of 
the C. H. Robinson Company. C. H. Robinson, Incorporated, was 
issued license No. 120851 on April 25, 1949. 

3. On or about May 6, 1947, in the course of interstate com- 
merce, the parties entered into an agreement for the sale by 
complainant to respondent of one carload of Mexican tomatoes 
in car PFE 64942, Selectos Brand, 85 percent U.S. No. 1 at ship- 
ping point, 23 percent turning, 7 percent ripe, sizes and prices as 
listed below, f.o.b. Nogales, Mexico, plus duty and crossing 
charges, on the terms inspected and accepted Chicago track final: 
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No. oF LUGS SIZE PRICE PER LUG TOTAL 
3 6x6 $5.75 $ 17.25 
51 6x7 5.75 293.25 
756 727 5.00 3,780.00 
100 7x8 4.75 475.00 
$4,565.50 
Duty 471.84 
Crossing 45.50 


Total Price $5,082.84 


4. On or about May 6, 1947, complainant ordered the Pacific 
Fruit Express Company to turn car No. PFE 64942 over to 
respondent at Chicago, Illinois. Respondent made an inspection 
of the shipment for condition and accepted the tomatoes. 

5. On May 6, 1947, car PFE 64942 contained tomatoes of the 
following described sizes and having a market value as indicated 
in the following: 


2 lugs of 6 x 6’s at $5.75 f.o.b. $ 11.50 


57 lugs of 6 x 7’s at $5.75 f.o.b. 327.75 
374 lugs of 7 x 7’s at $5.00 f.o.b. 1,870.00 
477 lugs of 7 x 8’s at $4.75 f.o.b. 2,265.75 
910 lugs Total $4,475.00 


6. The difference in values between tomatoes of the sizes con- 
tracted to be delivered, and those actually delivered was $90.50. 
Respondent made a partial payment of $3,950.67 to complainant 
on the purchase price. These two amounts deducted from the 
original purchase price of $5,082.84 leaves a balance of $1,041.67 
due complainant. Although requested to pay the balance of the 
contract price, respondent has failed and refused to do so. 

7. Formal complaint was filed on October 16, 1947, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute as to the principal facts in the case. On 
April 29, 1947, Gust Relias’ purchasing agent at Nogales, Arizona, 
advised Relias by telegram that he had purchased from Mars 
Marketing Company a carload of tomatoes in car PFE 64942, 
consisting of 3 6x6-, 51 6x7-, 756 7x7-, and 100 7x8-size lugs of 
tomatoes. On May 6, 1947, Relias resold the shipment to the C. H. 
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Robinson Company, Chicago, Illinois, representing it to contain 
the same sizes of tomatoes. On the same date, Robinson accepted 
the shipment and diverted the tomatoes to a sub-purchaser in 
New York. 


The parties agree that, upon unloading the tomatoes from the 
car at New York, it was discovered that they were of different 
sizes than represented. The report of investigation shows that 
the car contained 2 lugs of 6 x 6’s, 57 lugs of 6x7’s, 374 lugs of 
7x7’s, and 477 lugs of 7x 8’s, which figures are not disputed. 
Respondent’s purchaser accepted the tomatoes and filed claim 
against respondent, as will be discussed below. The present pro- 
ceeding is brought by complainant for the purchase price of 
the tomatoes, less an allowance for the undersized tomatoes and 
a credit to respondent for a partial payment of $3,950.67 made on 
the purchase price. Respondent agreed that complainant could 
accept the latter sum on account, pending the outcome of this 
proceeding. As a defense to the claim, respondent has alleged a 
breach of warranty by complainant and set up, by way of 
diminution of the claim, the amount it was required to pay its 
sub-vendee in damages on account of the breach as to undersized 
tomatoes, and also for loss of profits on the sale to its sub-vendee. 


With respect to its claim for set-off of an amount to cover 
the damages paid to its sub-vendee, respondent has shown the 
following facts: Its sub-vendee, J. Weiner & Sons of New York 
City, did not reject the shipment, but sold it at auction on May 9 
and 12, 1947, for the net amount of $5,167.35, and remitted the 
net proceeds of the sale in the amount of $4,178.17 to respondent, 
the C. H. Robinson Company. Respondent then brought action 
under the act against Weiner for the balance of the contract 
price. Relias was‘invited to join with respondent in the suit 
against Weiner, but he elected not to take part in that proceeding. 
In the decision handed down by the Judicial Officer on June 17, 
1949 (8 A. D. 718), it was determined, so far as is here pertinent, 
that the breach of warranty with respect to the size of the 
tomatoes resulted in damages in the amount of $997.70, which 
amount was applied in diminution of the purchase price J. Weiner 
& Sons was ordered to pay respondent. Relias refused to accept 
respondent’s tender of payment based on this award of reparation 
and refunded the same to respondent. 


There being no dispute but that complainant failed to deliver 
tomatoes meeting contract requirements, the only question is the 
proper measure of damages resulting from such breach. In its 
brief respondent sums up its position with respect to damages 
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claimed as a set-off as follows: That Weiner, as a sub-purchaser, 
was permitted a set-off of $997.70 against the C. H. Robinson 
Company’s invoice; that C. H. Robinson Company is entitled to 
set off the same amount against the seller, Relias; and that C. H. 
Robinson Company should also be entitled to set off a reasonable 
profit. In support of its contention respondent cites Vol. 3 of 
Williston on Sales, Revised Edition, Sec. 614, p. 377, and cases 
noted, to the effect that where a buyer who purchases goods with 
a warranty, resells them with a similar warranty, the goods 
prove defective and the sub-vendee recovers damages from the 
buyer, the latter has a prima facie right to recover those damages 
against the seller who originally sold them to him. 

It should be noted that the right of recovery stated is only a 
prima facie right. We think the sub-vendee’s loss is not charge- 
able to the original seller (complainant) in this proceeding for 
the reason that the damages suffered by Weiner were too remote 
to have been within the contemplation of Relias and the C. H. 
Robinson Company at the time these parties entered into their 
contract. 

In PACA Docket No. 4198, 8 A. D. 718, $997.70 was awarded 
to Weiner & Sons for the delivery by respondent herein of 
tomatoes which failed to meet the contract description as to size, 
and the same breach is involved in this proceeding. However, 
Weiner & Sons’ damages were based on the difference in value 
between the undersized tomatoes and tomatoes meeting contract 
requirements as of May 9, 1947, at New York City, the time and 
place of respondent’s delivery to this company. Reliag, delivery 
to the C. H. Robinson Company was made in Chicago on May 6, 
1947, or 3 days prior to the date of respondent’s delivery to 
Weiner. Aside from the fact that the sales were made on different 
markets, an important factor is that the markets for Mexican 
tomatoes in both Chicago and New York fluctuated, and became 
dull and weaker between the dates of May 6 and May 9, 1947, of 
which fact we take official notice. 

In the buying and selling of perishable agricultural com- 
modities, dealers and others customarily assess conditions on a 
given market to the best of their ability and assume risks based 
thereon as of a specified date. This is obvious with respect to 
the fixing of prices, for example. Ordinarily a seller would not 
deliver goods to a buyer for a price to be fixed at some indeter- 
minate time or upon some unspecified market. Aside from the 
legal implications, the seller would require a more exact knowl- 
edge of the consideration to be paid, and the buyer ordinarily 
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would not assume so remote a liability. Market fluctuations and 
other conditions, of course, affect price, but customarily the 
parties make an end of further uncertainties as to this term by 
fixing the price as of the date of sale. There should also be a point 
beyond which a defaulting party may not be held liable for 
damages reflecting changing or different marketing conditions. 
Generally speaking, that point logically and reasonably would 
seem to be the date and place of delivery to the buyer. 

To hold a seller responsible for damages measured by the loss 
suffered by a sub-vendee would subject the seller to an additional 
risk due to (1) any peculiar marketing situation existing 
wherever the sub-vendee might happen to make the resale [e.g., a 
disproportionate lack of demand for the particular size or grade 
of produce in question]; (2) a change, either up or down, in the 
general level of market prices—which would necessarily vary 
the amount of damages provable; or (3) a change in the condition 
of the commodity which, although presumably not in itself 
chargeable to the vendor, almost certainly would affect the resale 
value and resultant damages provable. For these three reasons, 
in sales of perishable agricultural commodities, where produce 
may be sold and resold by a number of dealers, where each sale 
is closely related to market conditions that date prevailing, 
where each group of contracting parties takes its own chances on 
the market, and where the only damages sustained are market 
loss, we think that each sale should be considered as an individual 
transaction. As between an original seller and buyer, a loss due 
to breach of warranty first made by the original seller and 
suffered by a sub-vendee on a subsequent resale on a different 
market or reflecting a market change on the same market is so 
remote as not to be within the contemplation of the varties. 

The authorities cited by respondent, in supprot of its position 
with respect to the applicable measure of damages, are concerned 
with the question of consequential damages for breach of a 
warranty of quality. The breach involved in this proceeding is 
not really a breach of warranty of quality. Instead, it is a 
breach of warranty as to size. The authorities cited to us, there- 
fore, are technically inapplicable. As suggested by Williston, Sec. 
614, perhaps the reasons for holding one to a more extensive 
liability for a breach of warranty of quality than for other 
breaches include the fact that the nature of the warranty of 
quality often gives notice to the seller of the probable conse- 
quences of a breach and he can more readily foresee injurious 
consequences from a breach of his obligation than an ordinary 
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contractor. Whatever the basis for enlarging the seller’s liability 
in cases involving breach of such warranty, a search of the 
reported decisions reveals that certain courts have refused to 
follow the rule. For example, in Ft. Worth Grain & Elevator Co. 
v. Walker Grain Co., Tex. Civil App., 168 S.W. 470 (1914), 
involving a breach of warranty as to the grade and quality of 
grain, it was held that each vendor was required to make good 
on his own contract, and his promise was not one of indemnity 
against loss on resale. Again, it has been held that each seller is 
liable for his own contract and to the extent thereof, but that 
alone will not determine his prior vendor’s obligation to him. 
Every succeeding vendor takes his chances on his own warranty. 
Booth v. Scheer, S. Ct. Kan., 185 Pac. 899 (1919). And in deter- 
mining damages for breach of warranty it is of no consequence 
what the buyer may have realized from the property. Wheelock 
v. Berkley, 188 Ill. 153, 27 N. 942; K. W. Ignition Co. v. Green- 
ville Metal Products Co., 66 Ind. App. 345, 114 N.E. 989. 


With respect to respondent’s claim for loss of profits of 25 
cents per lug on the sale made to Weiner, we are not convinced 
from the evidence that complainant knew of this resale at the 
time of the sale in question. Not having been within the con- 
templation of the parties, the loss of profits may not, therefore, 
be recovered by respondent. Maurice Kellerman v. L. Gillarde Co., 
et al., 8 A.D. 1347; C. & S. Produce Company v. L. N. Coze, 
8 A. D. 615. 

In our opinion the loss directly and naturally resulting to 
respondent as a consequence of complainant’s breach is the 
difference between the actual value of the tomatoes at the time 
of delivery to respondent on May 6, 1947, and the value they 
would have had if they had answered to the warranty. C. & S. 
Produce Company v. L. N. Coxe, supra. We think the contract 
agreement of the parties is the best evidence as to these values, 
and that the difference in values can be accurately computed 
upon the basis of the unit prices shown in the complainant’s 
confirmation of sale and invoice. Upon the basis of Findings 3 and 
5 above, the difference in values between tomatoes meeting 
contract requirements and those actually delivered is $90.50. This 
is the amount of damages sustained by respondent. 


In conclusion, complainant delivered goods not meeting contract 
requirements. Respondent accepted the goods and sustained 
damages resulting from complainant’s breach of warranty 
amounting to $90.50. From the original contract price of $5,082.84 
should be deducted respondent’s damages of $90.50 and the part 
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payment of $3,950.67 made by respondent. This leaves a balance 
of $1,041.67 due complainant. Respondent’s failure to pay this 
balance is a violation of section 2 of the act, for which reparation, 
with interest, should be awarded complainant. The facts should be 


published. 
ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $1,041.67, with interest thereon at 
the rate of 5 percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2703) 
PACA Doc. No. 5263.* Decided February 14, 1951. 


Dismissal—Suitable Shipping Condition— 
Effect of Abnormal Transportation Service on Warranty 


Where the evidence indicated that the alleged abnormal transportation 
service had little or no effect on the condition of the commodity found 
upon arrival at destination, held, that respondent’s claim of breach 
of warranty of suitable shipping condition is not barred by said 
alleged abnormal transportation service, and, therefore, the complaint 
should be dismissed.** 


F.O.B. Shipping Point—Contract Term 


Where seller’s confirming telegram included the term: “F.O.B. Acceptance 
on Federal Inspections Showing U.S. One Green at Shipping Point,” 
but was subsequently amended, upon buyer’s objection, by deleting the 
word “acceptance,” held, the parties contemplated only the usual f.o.b. 
shipping point terms, with a warranty that the commodity graded U.S. 
No. 1 Green at shipping point.** 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Gilbert 
E. Morocroft, of Pittsburgh, Pennsylvania, for respondent. Mr. Webster 
P, Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
in which complainant seeks to recover the sum of $1,991.50, the 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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damage it allegedly suffered as a result of respondent’s refusal 
to accept two carloads of green cabbage sold to respondent and 
delivered at * * *, in May 1949. Formal complaint was filed with 
the Department on August 5, 1949, and was served on respondent, 
together with a copy of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, on January 
14, 1950. Complainant’s attorney was served with a copy of the 
report of investigation on January 16, 1950. 

Respondent filed an answer on January 26, 1950, defending its 
refusal to accept and pay for the commodity on the ground that 
the quality and condition of the cabbage did not conform to the 
contract of sale. The matter is being disposed of under the 
shortened procedure since the parties waived oral hearing by 
failure to request it within the prescribed time (7 CFR 47.20). 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation located at * * *. 


2. Respondent, * * *, is a corporation located at * * *. Respond- 
ent was licensed under the act at the time of the transaction 
involved herein. 


3. On or about May 11, 1949, in the course of interstate com- 
merce, complainant, by contract in writing, sold to respondent 
two carloads of U.S. No. 1 Green small to medium Mississippi 
cabbage loaded in cars numbered NRC 3151 and MDT 22383 
at an agreed price of $1.85 per 50 pound sack, plus $60 per car 
for top ice, or a total agreed price of $1,970, f.o.b. Mississippi 
shipping point. The parties understood that both cars had been 
shipped from Mississippi on May 7, 1949, and were then on track 
at * * e 


4. The contract was negotiated through * * *, brokers, doing 
business in * * *, who, after the contract was made, issued a 
standard memorandum of sale setting forth the terms thereof. 


5. Said cars received federal inspection at their respective 
shipping points, namely * * *, and * * *, on or about May 7, 1949, 
and the cabbage in both cars was graded U.S. No. 1 Green at 
that time. 

6. At about 3:35 p.m. on May 11, 1949, complainant ordered 
both cars diverted to * * *, with instructions to notify respondent 
of their arrival. 

7. Respondent was notified of the arrival of car NRC 3151 at 
6:15 a.m. on May 13, 1949. Upon respondent’s prior request the 
commodity loaded in this car was officially inspected at about 





192 PERISHABLE AGRICULTURAL COMMODITIES No. 2703 
ACT, 1930 Cite as 10 A.D. 190 


7:30 a.m. on May 14, 1949. The results of this inspection reveal 
that the cabbage loaded in car NRC 3151 was abnormally de- 
teriorated upon arrival of the car at * * *. 

8. Car MDT 22383 arrived in * * * at 1:05 a.m. on May 14, 
1949, and respondent was notified thereof at 6:25 a.m. the same 
day. Upon respondent’s prior request, the commodity loaded in 
this car was officially inspected at about 9:00 a.m., May 14, 1949. 
The results of this inspection reveal that the cabbage loaded in 
car MDT 22383 was abnormally deteriorated upon arrival of 
the car at * * *. 

9. Prior to 10:19 a.m., May 14, 1949, respondent notified the 
broker that it was rejecting both cars. At 10:19 a.m., May 14, the 
broker so notified complainant by telegram. At 3:00 p.m. the 
same day complainant notified respondent that it refused to 
acquiesce in respondent’s rejection of the shipments and advised 
respondent to “handle account whom it may concern.” 

10. At 1:25 p.m., May 16, 1949, complainant reconsigned both 
cars to * * *, who resold the cabbage in car NRC 3151 for a net 
loss of $21.50. Car MDT 22383 was diverted to another jobber in 
* * * and was there abandoned to the carrier with nothing 
realized thereon. 

11. Formal complaint was filed within nine months after the 
alleged cause of action accrued, as is required under the act. 


CONCLUSIONS 


The parties are at issue as to the terms of the contract, whether 
f.o.b. shipping point or, in effect, f.o.b. acceptance final; as to 
whether the circumstances preclude the defense of breach of 
warranty of suitable shipping condition, if the terms raise such 
warranty; as to whether the condition of the commodity met 
contract requirements; and finally as to whether respondent’s 
actions at the time of delivery must be deemed such an accept- 
ance of the shipments, as would render respondent liable for 
the agreed purchase price. We look first to the terms of the 
express agreement between the parties. 

In many disputes under the Perishable Agricultural Commodi- 
ties Act it is extremely difficult to determine the exact terms of 
the transaction, often because negotiations are by telephone, or 
because offers and acceptances are over-abbreviated. In this case, 
however the terms are quite evident. Negotiations were carried 
on in the course of two teletype conversations between com- 
plainant and the broker, during the afternoon of May 11, 1949, 
complete copies of which are included in the record. These con- 
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versations are brief and readily understandable. There is no 
claim that other terms were established by means of other con- 
versations not in the record, nor by any previous course of deal- 
ing. Therefore, we feel reasonably certain of the accuracy of our 
conclusions in this case as to what were the contract terms, based 
upon these two teletype conversations. 


The first conversation was as follows: 
(ck & to * KE Ke 


***: WHATS DOING HV SOME VERY FINE LETTUCE 
ROLLING ALSO TWO CARS USONE GREEN SMALL 
TO MEDIUM MOSTLY MEDIUM CABBAGE * * * 
NOW TRACK * * * SHIPPED 7TH CAN SELL AT 
1.85 FOB PRTG UCBKG ALSO FIVES LETTUCE AT 
2.25 FOB PROTECTING ETC ETC 

: OK WILL WORK & CALL U IS THAT MISS CBG CTS 
OR 50-SKS GA 

: SACKS AND THEY TELL ME AT SPG PT USONE 
VERY SCRCE AND WORTH AT LEAST 2.00 OR 
BETTER WHAT DO U HEAR GA 

*: WELL THEY ASKED US 2.00 FOB TODAY ON 
USONE GREEN MOSTLY MEDIUM BUT COULDN’T 
DO ANY GOOD HERE AT THAT FIGURE HAVE 
YOU CANY CAL SPUDS ROLLING QUOTE GA 

: HV ONE CAR LEFT SHIPPED YESTERDAY USONE 
SIZEA MAYZER BRD QUOTING 3.40 FOB PRO- 
TECTING UR BKG GA 

** *: OK WILL GET BY & CALL BI OR GA 

se 

About 30 minutes later the broker contacted complainant by 

teletype and purchased both carloads of cabbage for respondent. 
That conversation reads as follows: 

sce & to * ¥- 

** *: THAT MISS. CABBAGE TRACK THERE CAN SELL 
TO * * * PGH., PA. PRR DELY $1.75 BOTH CARS 
CONFIRMGA 

: NO THATS TO CHEAP WILL GIVE HIM ONE OR 
BOTH CARS AT 1.85 FOB PROTECTING U THINK 
THIS CHEAP ENUFF AS CAN EVEN REPLACE 
AT THAT GA 

: MIN... HE SEZ WILL SPLIT IT $1.80 THATS IT— 
ROUTE PRR B SURE WELL ICED 
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***: NO DICE WE CHEAP ENUFF RITE NOW GA 

***: MIN ... WELL GA BOTH CARS 1.85 LIKE I SAID 
B SURE WELL ICED HE WANTS GOOD MER- 
CHANDISE U GOT NOS. GA 

***: WILL WIRE U BOTH NUMBERS BE MUCH EASIER 
THAT WAY IM TO SLOW ON THIS THING 

***: OK U WIRE NOS. IF DRAFTG SEND DFTS WM 
PENN BANK OF COMMERCE END GA 


or. ae 


At that point the parties were bound by contract and their 
obligations thereunder became fixed. No subsequent attempt to 
vary the terms of the contract thus made can have any effect on 
the agreement unless both parties clearly assent to a modification 
of such agreement. It is to be noted that neither party, during 
these negotiations, used the words “f.o.b. acceptance final” nor 
mentioned any other term which would even suggest anything 
but the usual f.o.b. shipping point contract. 

Yet immediately thereafter, in its confirming telegram, com- 
plainant attempted to impose upon the buyer a very different ob- 
ligation by inserting the term, “F.O.B. ACCEPTANCE ON 
FEDERAL INSPECTIONS SHOWING USONE GREEN AT 
SHIPPING POINT.” Respondent promptly and properly repu- 
diated this attempted modification. That same afternoon the 
broker wired complainant that respondent “DID NOT AND 
WILL NOT BUY ANYTHING F.O.B. ACCEPTANCE ONLY 
WILLING TRADE ON USUAL TERMS BASIS.” The follow- 
ing morning complainant relinquished its attempt by sending a 
telegram to the broker instructing the broker to strike the word 
“acceptance.” Aecordingly the broker issued its standard memo- 
randum of sale on May 12th setting forth the following terms: 

“Two (2) Cars US #1 Green Small to Med Miss Cabbage Ea 

500 Sax $1.85 Per Bag Fob S/P Ice Extra” 

Complainant made no objection to the terms of the broker’s 
standard memorandum of sale. From the above evidence it is 
obvious that the parties intended an ordinary f.o.b. shipping 
point transaction. 

However, complainant, in its “Brief and Argument in Support 
of Complainant’s Opening Statement of Facts” in this proceed- 
ing, now contends that this contract is “in the same category as 
an F.O.B. acceptance final basis” and means “that the buyer ac- 
cepts the commodity F.O.B. cars at shipping point without re- 
course.” Complainant’s argument is that, even after it yielded 
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in its attempt after the contract was made to insert the term 
“f.o.b. acceptance on federal inspections showing U.S. No. 1 
green at shipping point” by agreeing to strike the word “accept- 
ance,” its telegram, as amended, stiil read “‘f.o.b. on federal in- 
spections showing U.S. No. 1 green at shipping point” and that 
its telegram, as amended, must be accepted as the final statement 
of the terms of the contract and as having the same effect as in 
an f.o.b. acceptance final contract. Although this argument has a 
certain questionable logic, we are not at all convinced. 


The terms, “f.0.b. acceptance,” “f.o.b. acceptance final,” and 
“inspection final,” as defined in the regulations (7 CFR 46.24(1), 
(m) and (x)), impose severe obligations on a buyer, and there- 
fore a clear manifestation of assent to such terms is required. 
These terms are not to be inferred, least of all after the inclusion 
of such a term has become an issue between the parties and has 
been unmistakably rejected as a part of the contract. When the 
parties in this instance eliminated the word “acceptance” from the 
confirmation, they also eliminated the obligations which such a 
term imposes. Surely no one would construe the term, “f.o.b. 
federal inspection showing U.S. No. 1 green at shipping point” 
as having the significance of “f.o.b. acceptance final.” The fact 
that the additional word, “on,” remained, after the amendment, 
can scarcely be considered a clear manifestation of assent to be 
bound to an f.o.b. acceptance final contract. 


We conclude, therefore, that the parties intended no more than 
the usual f.o.b. shipping point terms; that under those terms 
complainant was obligated to ship two carloads of cabbage which 
it warranted to be inspected and graded U.S. No. 1 Green at 
shipping point, on or about May 7, 1949; and that complainant 
warranted that both cars were in such condition at the time of 
sale on the afternoon of May 11, 1949, as would assure delivery 
at destination without abnormal deterioration, providing trans- 
portation service was normal (7 CFR 46.24(i), (j), (k) ). 


As to the second issue complainant contends that the claim of 
breach of warranty of suitable shipping condition is no defense 
in this case, even if this were an f.o.b. shipping point contract, 
since respondent “‘was made aware at all times that said 2 cars 
of cabbage were shipped from the * * * on May 7 and that the 
said 2 cars were on track * * * on May 11, indicating that at the 
time of purchase the said 2 cars of cabbage had been en route for 
4 days and at the time of inspection at * * * had been en route 
a total in excess of 7 days, which under the most favorable con- 
ditions would be constituted as not being normal transportation 
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service and conditions; that as indicated in Complainant’s Reply, 
the usual normal transportation service from the * * * or * * * 
would be 4th or 5th morning at the outside, indicating abnormal 
transit of either 2 or 3 days.” 


This argument merits no discussion. The sale was made at 
approximately 3:30 p.m., May 11, 1949, and complainant then 
warranted that the commodity was in such condition, at that 
time, that it would arrive in * * * without abnormal deteriora- 
tion, barring mishap in the interim (7 CFR 46.24(j) and (k) ). 
. True, the length of time in transit before the sale was made af- 
fects what will be considered “abnormal deterioration” at desti- 
nation, under those sections of the regulations, but it does not 
otherwise affect the warranty of suitable shipping condition 
‘given at the time of sale. 


Complainant further contends that, even if the claim of breach 
of warranty is not thus precluded, still no claim of breach of 
warranty of suitable shipping condition can constitute a defense 
insofar as car MDT 22383 is concerned, since that car, although 
ordered diverted to * * * at the same time as the other car, ac- 
tually arrived at destination a full day after the other car, and 
thereby received abnormal transportation service. 


From the record, we are unable to determine whether 2nd 
morning or 3rd morning delivery is normal transportation serv- 
ice from * * * to * * * when the diversion order is given at 3:35 
p.m. However, even if 3rd morning delivery is abnormal under 
such circumstances, we find it impossible to differentiate our 
consideration of respondent’s defense with respect to car NRC 
3151 from our consideration of its defense as to car MDT 22383 
‘on such basis. The two cars were inspected on the same day in 
* * * and apparently arrived in * * * on the same train. They 
were sold together and ordered diverted together. At destination 
they were inspected, one immediately after the other, on the same 
morning by the same inspector. According to these inspections, 
the cars were in essentially the came condition upon arrival at 
destination. Both carloads contained discolored wrapper and 
outer head leaves, broken or shattered wrapper leaves, cut and 
bruised heads, and considerable decay. The extent of the damage 
was roughly the same in both cars. Although the second car 
must have been sitting on track somewhere while the first was 
rolling, so also the first car must been sitting on track at * * * 
for the same period while the second was rolling. Obviously it 
would be highly unreasonable to be influenced by the inference 
that the damage in one car was caused by a delay en route, when 





No. 2703 PACA DOC. NO. 5263 197 
Cite as 10 A.D. 190 


essentially the same damage was found at the same time in the 
other car, which was not delayed en route. On the contrary, it is 
entirely reasonable to assume that even if car MDT 22383 had 
made the same train as car NRC 3151, and had arrived at the 
same time as that car, substantially the same condition would be 
found in both cars on the morning of May 14th. If we were to be 
guided by inference at all on this point, the proper inference 
would be that the cabbage was so deteriorated at * * * that/re- 
gardless of what train it made, essentially the same degree of 
damage would be found at * * * on the morning of ‘May 14th, 
214 days later. 

For the same reason, evidence showing that light and air 
seeped through the poorly fitted plugs and floor sheathing of ear 
MDT 22383 is not very compelling. Although approximately: the 
same damage was found in car NRC 3151, there is no! showing 
that that car was defective. Also the alleged defective equipment 
in car MDT 22383 was found at * * * on May 22, 1949, eight days 
after arrival at destination in * * *. If the defects were’ofi a per- 
manent nature, as complainant alleges, so as ‘to have been present 
between May 11th and May 14th, then they also might have been 
present prior to May 11th and may have inflicted damagé on the 
commodity before the warranty of suitable shipping condition 
was given. 

The basis for the rule set forth in the regulations to'the affect 
that breach of warranty of suitable shipping condition consti- 
tutes a defense only where transportation service is normal is to 
be found in the fact that suitable shipping condition necessarily 
must be determined from the evidence of the condition ‘of ‘the 
commodity at destination, and that where the carrier provides 
faulty service, it thereby becomes impossible to attribute the con- 
dition at destination to unsuitable shipping condition at the. time 
of shipment. In other words, the rule acknowledges the possibility 
that the abnormal transportation service may. have inflicted, the 
damage. Any decision that the commodity was in unsuitable 
shipping condition at the time of shipment must be based upon 
the inference raised by evidence of the condition at destination. 
Where extrinsic factors appear, no inference is raised. Because 
the rule is based upon this reason, the rule should bar a ¢laim of 
unsuitable shipping condition only where the faulty transporta- 
tion service might well have been a causal factor in the damage 
found at destination. Under the circumstances of this case, ‘where 
both cars were inspected at the same time and were found to ton- 
tain essentially the same damage, we cannot attribute the dam- 
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age in one car to faulty transportation service, and the damage 
in the other car to some other cause. Rather, the evidence indi- 
cates that the alleged abnormal transportation service had little 
or no effect on the condition of the cabbage at destination, and 
thus must be eliminated from our consideration of the case. We 
conclude that the claim of breach of warranty of suitable ship- 
ping condition, if proved, is a good defense as to both cars. 

We proceed to an examination of the evidence of the condition 
of the commodity to determine whether breach of warranty of 
suitable shipping condition is proved. 

Complainant refers repeatedly to its own statement, made in 
the teletype message to the broker on May 16, 1949 (Exhibit 36 
attached to the opening statement), that “these cars were green 
as grass and very good at * * *,” and appears to rely heavily on 
that statement as evidence that the commodity was in suitable 
shipping condition at the time of sale. At best, this is a mere self- 
serving statement of little evidentiary value. Furthermore, in the 
very next sentence of the same communication, complainant 
states: “HV CHGO INSPECTION SERVICE INSPECTIONS 
HERE SHOWING THEM AS VERY FINE CARS WITH GOOD 
GREEN COLOR.” It is significant that complainant has not of- 
fered in evidence the reports of those inspections. This omission 
at least casts some doubt on complainant’s assertions as to the 
quality and condition of the commodity at time of shipment. 

Our most reliable evidence of the suitability for shipment of 
the cabbage involved, at * * * on the afternoon of May 11, 1949, 
is contained in the reports of inspections made at destination 
21% days later. These reports describe the condition of the cab- 
bage in car NRC 3151 as follows: 

(Preliminary Inspection Report) 

“Range from 15 to 35% show 2 to all wrapper leaves and in 

some cases few outer head leaves turning yellow or water- 

soaked and discolored 

“Most samples show 4 to 20% cut or badly bruised occurring 

mostly adjacent channel or top ice and and sides of car. 

“Decay in most samples ranges from 4 to 20% Bacterial Soft 

Rot in early stages affecting 1 to 4 wrapper leaves.—Many 

wrapper leaves broken or shattered.” 

(Inspection Certificate subsequently issued) 

“Mostly fresh, crisp and fairly good to good green color. Range 

from 15 to 35% average approximatey 25% show from 2 to 

all wrapper leaves and in some cases few outer head leaves 
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turning yellow or bruised and watersoaked. Range from 10 
to 20% in approximately 14 of samples, in remainder none, 
average 8% cut or badly bruised, occurring mostly adjacent 
channel ice, top ice, or sidewalls. Decay in most samples ranges 
from 4 to 20%, in some none, average approximately 8%, af- 
fecting 1 to 4 wrapper leaves and in many cases 2 to most 
head leaves.” 


These reports are supported by subsequent official inspections 
on May 17, May 18, May 20, and May 23, 1949, and probably re- 
flect, with reasonable accuracy, the condition of the commodity at 
7:30 a.m., the day after arrival. 

If this were a direct shipment, following an f.o.b. shipping 
point sale, the fact that 8% of the heads were cut or badly 
bruised, and that such injury occurred most adjacent to the 
channel ice, top ice, or sidewalls of the car, might be of some 
significance as an indication of transit damage after the risk of 
damage had passed to the buyer. However, this was not a direct 
shipment. Respondent assumed the risk of damage only from 
the time of sale. Injury suffered prior to that time and during 
the greater portion of the period the car was in transit was at 
the seller’s risk. Therefore, even very compelling evidence of 
transit damage is of no consequence in this proceeding unless it 
can be shown that such damage was inflicted between * * * and 
* * *. The fact that the decay reported on May 14 was then in its 
early stages is not particularly important because the progress 
of Bacterial Soft Rot may well be inhibited for some time after 
injury to the cabbage occurs if the car is properly refrigerated. 
(See USDA Farmer’s Bulletin No. 1439—“Diseases of Cabbage 
and Related Plants” (1938)—Page 22). 

Although it is probably true that damage to wrapper leaves is 
not particularly serious, since these leaves are generally removed 
before the cabbage is sold in the store, still heavy damage re- 
quiring excessive trimming, injury to the head leaves, and a high 
degree of decay are sufficiently serious to warrant rejection of 
the commodity in some cases. In this case, only a “few” head 
leaves were bruised, watersoaked, and discolored, but decay aver- 
aged 8%, and “in many cases” affected “2 to most head leaves.” 

Official notice is taken of USDA Circular No. 773, “Spoilage 
of Fresh Fruits and Vegetables in Rail Shipments Unloaded at 
New York City 1935-42” (1948), pages 31 and 82, This circu- 
lar reports the results of a study of official inspections of some 
230 carlots of Mississippi cabbage unloaded at New York City 
during the 7-year period from 19385-1942, According to this 
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¢tudy, ‘the average incidence of Bacterial Soft Rot per carlot in- 
spected ‘was 1.8 percent. Although car NRC 3151 was not in- 
Spected: until approximately 614 days after it was shipped from 
*, 4%) ag against an average interim of perhaps 5 days at * * *, 
still the degree of decay in car NRC 3151 at * * * the day after 
arrival’ was almost 414 times the average degree of decay at 
* * * during the period covered by this study. We conclude that 
the: carload in question was abnormally deteriorated upon arrival, 
and,that, complainant breached its warranty of suitable shipping 
condition with respect to that shipment. 


The results of the May 14th inspection of the other car, MDT 
22383,/.were, reported only by way of “Preliminary Restricted 
Report,”? Inquiry directed to the Pittsburgh office of the Inspec- 
' tion Service. reveals that no subsequent certificate was ever is- 
sued on this restricted inspection. The longhand report entitled 
“Preliminary Restricted Report” (Exhibit No. 3 attached to the 
answer) reads as follows: 

ii Most heads show 2 to all wrapper leaves and in many cases 

‘few outer head leaves turning yellow or watersoaked and dis- 

colored. Cut or badly bruised ranges from 4 to 30% occurring 


“ mostly adjacent channel or top ice and sides of car. Decay 
ranges from 6 to 30% Bacterial Soft Rot in early stages af- 

iifecting 1:to’5 wrapper leaves and in most cases 1 to 3 outer 
head leaves. Many wrapper leaves broken or shattered.” 


Read in conjunction with the restricted report describing the 
cabbage in car NRC 3151, prepared at the same time by the same 
inspector, this report, although it does not indicate the average 
- amount of decay, clearly shows that this lot was also abnormally 
deteriorated. Therefore, respondent’s refusal to accept and pay 
for the shipments was not a violation of the act. 


‘(This conclusion makes it unnecessary to determine whether 
respondent, under the regulations, accepted or rejected the ship- 
metits: Even if we were to hold that respondent’s rejection was 
untimely, or that respondent performed such acts of dominion as 
must be ‘considered an acceptance, still under the law of Illinois 
and the law of Pennsylvania, respondent’s damage as a result of 
complainant’s breach may be set off against respondent’s liability 
for the agreed purchase price. In this case respondent’s damage 
would completely offset the amount of complainant’s claim, thus 
leaving nothing owing to complainant. 

; (The complaint, should be dismissed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2704) 


THE SCHUMAN COMPANY v. FRANK B. CONSTANTINE COMPANY. 
PACA Doc. No. 5330. Decided February 15, 1951. 


Consignment—Effect of Failure to Return Advance Made by Consignee 
when Delivery of Commodity Not Made—Disallowance of Set-Off 


Where complainant advanced $2,000 to respondent to assure future ship- 
ments of peas and lettuce to be handled for account of respondent and 
no shipments were ever made pursuant to the contract, and respondent 
repaid $1500 of the amount advanced but withheld $500 as a set-off for 
an indebtedness allegedly due respondent from complainant, it is held, 
that, since no shipments were made under the agreement, respondent 
is liable to complainant for the remaining $500 and complainant should 
be awarded reparation in that amount, the set-off being disallowed.* 


Counterclaim—Dismissal for Failure to File within Limitation Period— 
Department without Jurisdiction 
Where respondent asserted a counterclaim to complainant’s action for re- 
payment of balance of funds advanced to respondent in connection with 
a consignment agreement, based upon a different transaction which 
occurred in the fall of 1947, it is held, that, while it is not shown just 
when the cause of action upon which the counterclaim is based accrued, 
it is clear from the evidence that the counterclaim was not filed within 
the statutory period of 9 months allowed by the act for filing such 
claims and hence the Department has no jurisdiction, and the counter- 
claim should be dismissed.* 
. R. W. Gudgeon, of Chicago, Illinois, for complainant. Frank B. Con- 
stantine Company, of Wilder, Idaho, respondent pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
a formal complaint was filed September 21, 1949, in which com- 
plainant alleges failure on the part of respondent to repay $500 
of a $2,000 advance made by complainant to respondent in Feb- 
ruary 1948, with the understanding that respondent was to ship 
to complainant 10 cars of lettuce or peas for handling on a com- 
mission basis. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Copies of the formal complaint and the report of investigation 
made by the Fruit and Vegetable Branch were served by reg- 
istered mail upon respondent on April 1, 1950. A copy of the 


report of investigation was served in like manner upon com- 


plainant’s authorized representative on March 31, 1950. 
Respondent filed an answer to the complaint on April 28, 1950, 

admitting that respondent received a $2,000 advance from com- 

plainant on the basis alleged in the complaint, of which only 


$1,500 had been repaid, but averring that complainant was of- | 
fered sufficient quantities of peas and lettuce to fulfill respond- [ 
ent’s agreement with complainant and that complainant refused [ 
to accept the shipments offered. Respondent also interposes what | 
amounts to a counterclaim, alleging that complainant is indebted | 
to respondent for a trip to Chicago made by respondent’s Frank | 
B. Constantine in connection with a different transaction which | 
occurred in the fall of 1947. Respondent states that complainant | 
authorized this trip, and that expenses were incurred of more [ 


than $500. 

The issues in this proceeding are determined by means of the 
shortened procedure provided by the rules of practice inasmuch 
as the amount involved in the controversy does not exceed $500. 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation 
whose post office address is 1425 South Racine Avenue, Chicago 
8, Illinois. 

2. Respondent, Frank B. Constantine Company, is a corpora- 
tion whose address is Post Office Box 81, Wilder, Idaho. At the 
_ time of the transaction here involved, respondent was licensed 
under the act. . 

3. On or about February 20, 1948, in the course of interstate 
commerce, complainant and respondent entered into an agree- 
ment whereby complainant would advance to respondent the sum 
of $2,000 in consideration of which respondent subsequently 
would ship to complainant 10 cars of lettuce or peas, to be sold 
by complainant for the account of the respondent, and complain- 
ant would deduct $200 per car and 5 percent selling commission. 

4. On February 20, 1948, complainant issued its check in the 
amount of $2,000, payable to respondent, and forwarded the 
same on that date. Respondent received and endorsed the check 
and deposited it in the First National Bank of Caldwell at Wilder, 
Idaho. The check was paid through the First National Bank of 
Chicago on March 2, 1948, 
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5. No shipments of lettuce or peas were ever made by re- 
spondent to complainant, pursuant to the agreement. 

6. Subsequently, on February 3, 1949, respondent issued its 
check in the sum of $1,000, made payable to the complainant, 
which check was received by complainant on February 9, 1949. 
Respondent agreed to repay the remaining $1,000 of the advance 






1950, 
com- 






only previously made to it by complainant on or before June 15, 1949. 
s of- f 7. On August 10, 1949, complainant received through the De- 
ond- partment an additional check from respondent in the amount of 





$500, which was accepted by complainant without prejudice to 
its rights to the remaining $500. 

8. An informal complaint was filed on November 2, 1948, 
which was within 9 months from accrual of the alleged cause of 
action. Respondent’s counterclaim was not filed within 9 months 
from accrual of the cause of action alleged therein. 
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CONCLUSIONS 

























the Complainant’s position in this case is that, since no peas or 
auch lettuce were ever shipped by respondent in connection with the 
500. consignment transaction between the parties, respondent should 

repay the remaining $500 of the $2,000 advanced to it by com- 

plainant. Respondent does not claim that it ever shipped any peas 
tion or lettuce to complainant, but insists that a sufficient quantity 
ago of these commodities was offered to complainant to satisfy the 

agreement. Nevertheless, respondent has admitted throughout 
ora- this entire proceeding its liability to complainant for the full 
the amount of $2,000. In a letter to the Department, dated Decem- 
ised ber 10, 1948, respondent said: “I sincerely recognize this obliga- 

tion and I intend to fulfill my obligation fully; but at the present 
tate time I am very short of cash, and if it’s satisfactory to your office 
ree- and satisfactory with the The Schuman Co., I am willing to give 
sum them a note for the amount of $2,000.00 plus the interest and 
ntly also give them ten cars or more to handle during the coming 
sold Spring Deal.” About 2 months later respondent repaid $1,000 
sin- with the understanding that the remaining $1,000 was to be paid 
ion. by June 15, 1949. However, only an additional $500 was paid by 
te respondent in August 1949, leaving an unpaid balance of $500. 
the Respondent admits, also, that at the time it offered to ship peas 
a to complainant, the latter advised that the market was poor; that 






respondent then shipped the peas to the Gillarde Company for 
handling, “but unfortunately the peas were shipped at a loss.” 
Respondent also says that, “After a bad season, our company 
was left in poor financial circumstances.” It would appear from 
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this that complainant gave respondent sound business advice 
when it warned respondent against shipping peas to Chicago. In 
any event, since no shipments were made under the agreement 
respondent is liable for the $500 which is the subject of this pro- 
ceeding. 

As to respondent’s counterclaim for $500, the evidence shows 
that this arose out of an entirely different transaction between 
the parties in the fall of 1947. Respondent first notified the De- 
partment of this claim in the latter part of July 1949. While it 
does not appear just when the alleged cause of action in this con- 
nection accrued, it probably was not later than the end of 1947 
or early part of 1948. It is clear that respondent’s counterclaim 
was not filed within the statutory period of 9 months allowed by 
the act for the filing of claims pursuant thereto, and the Depart- 
ment has no jurisdiction in the matter. The counterclaim should 
be dismissed. 

Respondent’s failure to repay in full the $2,000 advanced to it 
by complainant is a violation of section 2 of the act and com- 
plainant should be awarded reparation for the unpaid balance of 
$500, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $500, with interest thereon at 
the rate of 5 percent per annum from July 1, 1949, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2705) 


A. LEvy & J. ZENTNER Co. v. THE RUSSELL COMPANY. PACA Doc. 
No. 5281. Decided February 16, 1951. 


Rejection without Reasonable Cause—Damages 


Where complainant-seller did not represent the location of railroad car, 
and where 72-hour delay at shipping point not attributed to shipper 
under f.o.b. shipping point contract, held, respondent’s rejection of car 
in transit was without reasonable cause and in violation of section 2 
of the act, for which damages should be awarded complainant in the 
amount of the difference between the contract price and the net amount 
realized on resale.* 





* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Determination of Misrepresentation 


Since a misrepresentation must be examined as to its ordinary meaning and 
in light of the circumstances in which it is made in determining whether 
it is false, held, that complainant’s statement that car “now rolling 
Ogden Gateway” when actually held at assembly point is not a mis- 
representation as such statement could only reasonably indicate direc- 
tion of routing and not location of the car in view of ordinary meaning 
of words and circumstances under which they were uttered.* 


F.0.B. Shipping Point—Effect of Delay Due to 72-Hour Hold-Over 
Established under Marketing Agreement and Order 


Since the buyer in an f.o.b. shipping point contract assumes all risk of 
delay in transit not caused by the shipper, the 72-hour delay at assembly 
point established under marketing agreement and order cannot be 
attributed to the shipper as the purchaser is charged with official 
notice of the agreement and order which was published in the Federal 
Register, and had actual knowledge of the agreement and order.* 


Messrs. Dreher, McCarthy & Erickson, of San Francisco, California, for 
complainant. Messrs. Wells, Wells, Newman & Thomas, of Jackson, 
Mississippi, for respondent. Mr. Webster P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
In a formal complaint filed January 19, 1950, complainant alleges 
that it sold respondent a carload of grapes for the total price 
of $1,491.75, plus $25 for precooling, “f.o.b. shipping point;” 
that grapes of the kind and quality contracted for were shipped 
to and rejected in transit by the respondent; and that complainant 
resold the grapes for $1,213.56, thereby suffering a loss of $303.19, 
no part of which has been paid by respondent. 

A copy of the formal complaint was served upon respondent by 
registered mail on February 10, 1950, together with a copy of 
the report of investigation prepared by the Regulatory Division 
of the Fruit and Vegetable Branch. A copy of the report of in- 
vestigation was also served upon complainant by registered mail 
on February 13. On February 24, 1950, respondent filed an an- 
swer, admitting the purchase but denying any liability to com- 
plainant. On the same date, February 24, 1950, respondent filed 
a cross-complaint which alleged that the complainant misrepre- 
sented the location of the car at the time of sale; that respondent’s 
request for protection against a possible decline in the market at 





* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.-—Ed, 
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the time the car would arrive at its destination was denied; and 
that in order to protect its commitments respondent purchased 
inferior grapes at higher prices suffering a loss of $119. A copy 
of the answer and counter-complaint was served upon com- 
plainant by registered mail on March 4, 1950. On March 13, 1950, 
complainant filed an answer to the cross-complaint, which was 
served upon respondent by registered mail on March 15. The 
answer to the cross-complaint reaffirmed the original complaint 
and alleged that the representation was given and understood as 
a description of routing and not as a statement of the location 
- of the car at the time of contracting; and that the respondent 
was familiar with the Tokay marketing agreement under which 
the car was delayed for 72 hours at an assembly point estab- 
lished under the agreement. 

Since neither the complaint nor the counter-complaint was for 
reparation in excess of $500, the issues were submitted under 
the shortened procedure provided for in § 47.20 of the rules of 
practice (7 CFR 47.20). Complainant filed an opening statement 
of facts, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Both parties were repre- 
sented by counsel throughout the proceeding. 


FINDINGS OF FACT 


1. Complainant, A. Levy & J. Zentner Co., is a corporation 
whose post office address is 200 Washington Street, San Fran- 
cisco, California. At the time of the transaction involved herein, 
complainant was licensed under the act. 

2. Respondent, The Russell Company, is a corporation whose 
post office address is P. O. Box 188, Jackson, Mississippi. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about September 17, 1949, in the course of interstate 
commerce, the parties entered into a contract for the sale by 
zomplainant to respondent of one carload, or 1,105 lugs, of Lodi 
Flame, Red Rooster brand, Tokay grapes, U.S. No. 1, at $1.35 
per lug, f.o.b. Lodi, California, plus precooling charges of $25. 
Said grapes were contained in car PFE 46942 shipped from Lodi, 
California, on September 15, 1949, and diverted to respondent at 
Jackson, Mississippi, on September 17, 1949. 

4. On or about September 16, 1949, Montgomery Brokerage 
Company, a Mississippi brokerage company, on orders from the 
respondent, sent a telegram to complainant for the purchase of 
said carload of grapes which reads as follows: 
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“RETWX DIVERT CAR OUT YESTERDAY USONE LODI 
FLAME TOKAYS RUSSELL JACKSON ROUTE TP-IC 
DRAFT COMMERCIAL BANK 1.35 FOB PROTECTING 
NICKEL LUG PLEASE CONFIRM QUICK.” 


5. The Texas Pacific-Illinois Central routing requested in the 
telegram of September 16, 1949, was consistent only with move- 
ment of the car in a southerly direction via the El] Paso Gateway. 
The car had been moving since shipment on September 15, 1949, 
in a northeastern direction via the Ogden Gateway. Complainant 
suggested an alternate routing in a teletype conversation to the 
broker on September 17, 1949, as follows: 


“REFERENCE THE TOKAYS FOR RUSSELL CAN CON- 
FIRM PFE 46942 OUT 15TH 1105 USONE RED ROOSTER 
TOKAYS—NOW ROLLING OGDEN GATEWAY—OUR 
TRAFFIC MAN NOT HERE AS YET BUT WUDNT 
ROUTED WP UP ELLSWORTH FRISCO TO MEMPHIS 
THEN IC TO JACKSON BE OK—CAR IS STD REFG 2 
PCT SALT FIRST RE-ICING STATION ONLY FANS ON 
PRECOOLED GA.” 


The broker then requested minor changes in the alternate di- 
version routing suggested and confirmed the contract as thus 
changed. 

6. The said car was held at Portola, California, a designated 
assembly point, for a period of 72 hours commencing on or about 
September 17, 1949, and ending on or about September 20, 1949, 
pursuant to the amended marketing agreement and amended 
order (Order No. 51; 7 CFR Part 951) regulating the handling 
of Tokay grapes grown in the State of California. 


7. On or about September 22, 1949, respondent traced car PFE 
46942 and found that it could not reach Jackson, Mississippi, in 
time to meet respondent’s market commitments. Respondent re- 
quested protection against a decline in the market which was 
refused. A compromise suggested by complainant was refused 
and respondent rejected the shipment while it was in transit. 
Complainant diverted the shipment to Philadelphia, Pennsyl- 
vania, where the grapes were sold through H. Rothstein & Sons 
on the Philadelphia Fruit Auction on or about September 29, 
1949, for $1,213.56 net, resulting in a loss to complainant of 
$303.19, no part of which has been paid by the respondent. 





8. Informal complaint was received October 17, 1949, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


In this case complainant seeks to recover from respondent the 
damage sustained due to respondent’s rejection without reason- 
able cause while in transit of a carload of Tokay grapes con- 
tracted for on September 17, 1949. Respondent admits the forma- 
tion of the contracts but filed a cross-complaint for damages 
alleged to have been incurred because of complainant’s misrepre- 
sentation. The representation in issue is the statement by the 
complainant in the teletype conversation of September 17, 1949, 
that car PFE 46942 was “now rolling Ogden Gateway” when on 
or about September 17, 1949, the car was at or near the assem- 
bly point at Portola, California, designated pursuant to the 
amended marketing agreement and amended order (Order No. 
51; 7 CFR Part 951) regulating the handling of Tokay grapes 
- grown in the State of California, and was liable to be held there 
for a maximum period of 72 hours. The respondent contends that 
it was induced to enter into the contract by complainant’s rep- 
resentation as it believed that the car had passed the assembly 
area and would arrive in Jackson, Mississippi, in time to meet 
its market commitments. The complainant alleges that the rep- 
resentation was in reply to respondent’s request for an impos- 
sible routing of the car and was intended and understood as a 
description of routing and not as a statement of location. 


A misrepresentation is any manifestation by one person to an- 
other that, under the circumstances, amounts to an assertion not 
in accordance with the facts. Restatement of Contracts, § 470(1) 
(1932). A representation must be examined as to its ordinary 
meaning and in the light of the circumstances in which it is 
made in determining whether it was false. If respondent was 
justified, under. the circumstances, in interpreting the phrase 
“now rolling Ogden Gateway” to mean that the car was at or 
near Ogden, Utah, on September 17, 1949, complainant’s state- 
ment would constitute a misrepresentation which might, at the 
least, absolve respondent from liability for the damages claimed. 
Ogden Gateway does not mean Ogden, Utah, or any defined area 
surrounding or near Ogden. The vagueness of the term as to 
exact geographic area negatives any inference that “now rolling 
Ogden Gateway” was intended to indicate or could reasonably 
be understood to indicate a particular location. It would indicate 
that the car was somewhere along the route from the shipping 
point to Ogden. To say that a car is rolling Ogden Gateway is to 
say that it will go through, is routed through, Ogden, Utah. This 
is substantiated by the circumstances under which the representa- 





705 
204 


the 
on- 
on- 


yes 
re- 


AS TPES rE 


7 SDE AMPA 


SN RNA POLIO TNS 


a 


AST PP, 


LTE AT OE TL LE AM LOR INT 





No.2705 A. LEVY & J. ZENTNER CO. v. THE RUSSELL CO. 209 
Cite as 10 A.D. 204 


tion was made. The teletype conversation containing the repre- 
sentation must be interpreted as a whole and all communications 
forming part of the same transaction must be interpreted to- 
gether. In addition, all the circumstances accompanying the trans- 
action may be taken into consideration. Williston on Contracts, 
§ 618 (Revised Ed. 1936); Restatement of Contracts, § 235(c) 
(d) (1932). The teletype conversation of September 17, 1949, 
between the complainant and the Mississippi broker, Montgom- 
ery Brokerage Company, in which “now rolling Ogden Gateway” 
appeared was in reply to a telegram from the broker accepting, 
on behalf of the respondent, the offer covering the carload of 
grapes and requesting diversion routing on the Texas Pacific 
Railroad. The routing requested was consistent only with a 
movement of the car in a southerly direction via the El Paso 
Gateway. As the car had been moving northward from Lodi, 
California, for 2 days towards Kansas City, Missouri, its original 
destination, it would have been impractical to route the car as 
respondent had directed. Backhauling, additional freight costs, 
and delay would have resulted. The respondent was informed of 
this situation in the reply teletype conversation by use of the 
phrase “NOW ROLLING OGDEN GATEWAY” followed by 
“OUR TRAFFIC MAN NOT HERE AS YET BUT WUDNT 
ROUTED WP UP ELLSWORTH FRISCO TO MEMPHIS 
THEN IC TO JACKSON BE OK.” Aside from the confirmation 
of the respondent’s acceptance, the teletype conversation of Sep- 
tember 17, 1949, was concerned solely with the routing of the 
carload of grapes. The contract had been consumated except for 
the necessity at that point of determining which routing or di- 
rection the car was to take. In view of the ordinary meaning of 
the words and the circumstances under which they were uttered, 
complainant could not reasonably have expected the respondent 
to interpret the phrase in question as it claimed it did, and it ap- 
pears to us unreasonable for respondent to have so interpreted 
it. The words naturally understood were in accordance with the 
facts since “now rolling Ogden Gateway” could only reasonably, 
under the circumstances, indicate direction of routing and not 
location of the car. 

The contract being f.o.b. shipping point, the buyer assumes 
all risk of delay in transit not caused by the shipper (7 CFR 
46.24(i) ). The 72-hour delay which occurred cannot be at- 
tributed to the shipper. The amended marketing agreement and 
amended order referred to is a government regulation duly pub- 
lished in the Federal Register (7 CFR Part 951; 14 F.R. 440). 
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All dealers who bought and sold cars of Tokay grapes are charged 
with notice of the agreement and order, and the buyer-respondent 
had actual knowledge of the agreement and order as evidenced 
by the teletype conversation of September 23, 1949. 

The respondent is charged with official notice that during the 
period of this transaction the total quantity of grapes to be 
shipped each day was 88,400 standard packages or 80 carloads 
(7 CFR 951.305; 14 F.R. 5535) and that a car might be held at 
an assembly point up to 72 hours (7 CFR 951.7(f) (4); 14 F.R. 
440). In addition, it is doubtful that complainant was under a 
duty to inform respondent as to the probability of delay at the 
assembly point. Not only was respondent on notice of the regu- 
lations but there is no evidence that complainant had any definite 
information on the subject. 

The rejection of the car in transit by the respondent was with- 
out reasonable cause as the complainant did not misrepresent the 
location of the car and as the 72-hour delay at the assembly point 
was not caused by the complainant. Respondent’s rejection of the 
carload of grapes was without reasonable cause and in violation 
of section 2 of the act. Complainant’s damages caused by the re- 
jection amounted to $303.19, the difference between the contract 
price to respondent and the net amount realized on resale. Com- 
plainant should be awarded reparation in the amount of $303.19, 
with interest, and the facts should be published. Respondent’s 
cross-complaint should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $303.19, with interest thereon 
at the rate of 5 percent per annum from October 1, 1949, until 
paid. 

The cross-complaint is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2706) 


DAVID GOLDSAMT, INC. v. PETER MARTORI’s SONS, INC. PACA Doc. 
No. 5339. Decided February 16, 1951. 


Breach of Warranty as to Weight of Carrots 


Where evidence shows that the parties entered into a contract for the sale 
by respondent to complainant of 400 “50-pound sacks” of carrots, and 
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the carrots delivered weighed an average of 40.5 pounds per sack, it 
is held, that the term “50-pound” relates to the weight of the carrots 
in each sack, and that complainant is therefore entitled to damages 
for respondent’s breach of warranty. 


Breach of Warranty as to Weight of Carrots—Damages 


Proper measure of damages is the difference in value between carrots 
meeting contract requirements as to weight and carrots of the weight 
actually delivered.* 


*50-Pound Sacks” Carrots—Meaning of Term 


Term relates to weight of contents of the sack, and not to size or designation 
of container.* 


David Goldsamt, of New York, New York, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant seeks to recover as reparation $245.19 
which, it is alleged, represents damages sustained as a result 
of a shortage in weight of 400 sacks of carrots sold and delivered 
by respondent to complainant. A copy of the report of investiga- 
tion prepared by the Regulatory Division and a copy of the for- 
mal complaint were served upon respondent by registered mail 
on April 21, 1950. A copy of the report of investigation was 
served by registered mail upon complainant on April 20, 1950. 
Respondent filed an answer to the complaint alleging that the 
carrots met contract requirements and denying liability. 


The amount involved is less than $500. The case is, therefore, 
handled in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Complainant 
filed an opening statement of facts on June 5, 1950. Respondent 
filed an answering statement of facts on August 4, 1950, and com- 
plainant filed a reply thereto on September 27, 1950. 

FINDINGS OF FACT 

1. Complainant, David Goldsamt, Inc., is a corporation whose 
post office address is 204 Franklin Street, New York 13, New 
York. 





* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.— Ed. 
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2. Respondent, Peter Martori’s Sons, Inc., is a corporation 
whose post office address is 216 South Water Market, Chicago 8, 
Illinois. At the time of the transaction involved herein respond- 
ent was licensed under the act. 


3. On or about February 14, 1948, in the course of interstate 
commerce, the parties entered into an oral contract which pro- 
vided, among other things, for the sale by respondent to com- 
plainant of 400 50-pound sacks of U.S. No. 1, 1-inch minimum, 
topped washed carrots at an agreed price of $3.65 per sack 
($1460), f.o.b. San Juan, Texas, then rolling in car MDT 18606. 
The contract was negotiated by J. Fine Company, a broker lo- 
cated at 1425 South Racine Avenue, Chicago 8, Illinois. 


4. On or about February 23, 1948, car MDT 18606 arrived at 
New York City from shipping point. On the same date the Mc- 
Cabe Inspection Service and the Railroad Perishable Inspection 
Agency made a joint inspection of the produce contained in the 
car. The McCabe certificate evidencing such inspection reads, in 
part, as follows: 


“COMMODITY Top carrots, Texas: Full, tight, well tied bags. 
Small to large size roots. Fairly well to well formed to 10% 


crooked. Clean and bright. 


“CONDITION Top carrots: Firm and fresh. Less than 1% 
decay. [Inspection was not made for weight. ] 


5. On or about February 24, 1948, complainant sold 398 sacks 
of the carrots to five different customers on the basis of $4.25 
per 50-pound sack. These sale prices totaled $1,691.50. The 2 re- 
maining sacks of carrots were made the subject of a claim by 
complainant against the railroad. One of the complainant’s five 
original customers was the Gansevoort Produce Company to 
whom complainant sold and delivered 175 sacks of the carrots. 
Upon delivery, this sub-purchaser complained of a shortage of 
weight in the 175 sacks, whereupon complainant’s truckman 
picked up the 175 sacks of carrots and returned them to com- 
plainant. 


6. On February .24, 1948, a federal inspection, restricted to 
weight and condition, was made of the 175 sacks of topped car- 
rots delivered by complainant to the Gansevoort Produce Com- 
pany. The certificate evidencing such inspection reads, in part, 
as follows: 
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Topped CARROTS in cotton- 
net sacks; no identifying marks. 
Ranges 39 to 44 pounds, averag- 
ing 40.5 pounds per sack. 


“Condition: Firm; no decay.” 

7. Complainant resold the 175 sacks of carrots originally sold 
to the Gansevoort Produce Company to other customers at prices 
ranging from $2 to $3.50 per sack. Prices on these second sales 
totaled $521.75, which amount is $222 less than complainant’s 
original sale of $743.75 on these carrots. On 51 other sacks in- 
cluded in this shipment from respondent and sold to three of 
complainant’s original customers, complainant made reductions 
totaling $21.75 in purchase prices due to complaints from the 
customers because of underweight. After making the second 
sales, and making allowances for underweight, complainant re- 
ceived total net proceeds of $1,447.75. This amount is $243.75 
less than complainant’s original total resale prices. Complainant’s 
damages amount to this difference, or $243.75. 

8. An informal complaint was received by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on November 19, 1948, which 
was within 9 months after the cause of action accrued. 





“Products inspected and 
distinguishing marks: 
“Condition of pack: 


























CONCLUSIONS 
Considering first the contested terms of the contract, com- 
plainant alleges that the agreement was made on an f.o.b. basis, 
and calls for the delivery by respondent of 400 50-pound sacks. 
of carrots. Respondent’s position is that the contract was for 400 
sacks of carrots, but that each sack was not required to weigh 
50 pounds. Respondent also contends that the sale was made on 
an f.o.b. acceptance final basis. The evidence includes a wire 
dated February 14, 1948, sent by the broker who made the pur- 
chase for complainant. This wire confirms to complainant the 
purchase of “400 FIFTY POUND SACKS USONE TOPPED 
WASHED CARROTS ONE INCH MINIMUM BASIS 3.65 FOB 
TEXAS.” In an affidavit attached to complainant’s Opening 
Statement of Facts, the broker states with respect to the trans- 
action that, “I do not recall whether the 400 sacks of carrots 
were represented as containing 50 lbs net; however, since 50 Ib. 
bags are the usual and customary container used for sack-carrots 
unless otherwise specified, I had a right to assume the carrots 
were in the usual and customary package and relied on this cus- 
tom in this transaction.” From the above it seems clear that in- 
sofar as the broker and complainant were concerned, the under- 
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standing was that the contract called for “fifty pound sacks” of 
carrots. Other evidence of record indicates that this was also re- 
spondent’s understanding. In an affidavit sworn to by Valdemar 
Anaya, floor manager for the shipper, the witness testified that 
the 400 sacks of carrots in question were packed in 50-pound 
tangerine open mesh bags, and that during his employment as 
floor manager no type of bag other than 50-pound tangerine 
mesh bags had ever been used for the packing of topped carrots. 
The shipping point inspection certificate refers to “carrots in 50- 
pound open mesh sacks,” and the bill of lading covering the ship- 
ment shows that the shippers declared the sacks of carrots in 
question as weighing 5014 pounds. Respondent does not deny 
specifically that the contract called for 50-pound sacks of carrots 
and, in fact, alleges that it is the custom and practice to ship 
topped carrots in sacks which are commonly described as 50- 
pound sacks. As will be seen hereinafter, respondent’s primary 
contention is with reference to the meaning to be attributed to the 
terms in question. Upon the evidence, we conclude that the con- 
tract called for the delivery, f.o.b., by respondent of 400 50-pound 
sacks of carrots. 

The next problem is to determine what is required by the term, 
**50-pound sacks.” Complainant’s position is that each sack of 
carrots should have weighed 50 pounds, but that respondent 
breached this requirement in that it furnished bags in each of 
which the weight of the carrots averaged 40.5 pounds. Respond- 
ent’s position is that shipment in the customary or usual 50- 
pound open mesh bags is all that is required, and that each bag 
need not contain 50 pounds of carrots. 


-If there is in use in the industry something called a “50-pound 
sack” which, when properly filled and closed, is bought and sold 
as a 50-pound sack of produce irrespective of weight, then re- 
spondent is correct in his contention. On the other hand, if there 
is no such sack in common use in the trade, then it would appear 
that it was not the size or designation of bag which should be 
held to have been within the contemplation of the parties. Rather, 
it was the weight of the contents with which they were con- 
cerned. Incidentally, it should be noted here that we are not con- 
cerned with the question which would be presented had the con- 
tainer been marked “50 pounds net.” The sacks involved in this 
proceeding bore no identifying marks, brands, or tags. 

It is well known that a given volume of one agricultural prod- 
uct may vary greatly in weight from the same volume of another 
product. A bushel of spinach, for example, will weigh a great 
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deal less than a bushel of potatoes. Accordingly, for sales to be 
made on the basis of weight, containers are manufactured in 
different sizes depending upon the specific gravity of the product 
to be packaged. As an illustration, much of the early cabbage 
is packaged in 50-pound open mesh bags. Also, 50-pound open 
mesh bags have become the most generally used container for 
dried onions. The 50-pound cabbage bag, however, is appreciably 
larger than the 50-pound onion bag. From the foregoing, the 
conclusion seems inescapable that, where parties contracting for 
the purchase and sale of carrots agree upon 50-pound sacks, it 
cannot be inferred they had in mind sacks which might hold 50 
pounds of cabbage or some other commodity. Rather, if the em- 
phasis was upon sacks at all, the conclusion would be that they 
are required to be sacks that would hold 50 pounds of carrots. 


This, however, does not entirely dispose of the problem be- 
cause respondent’s argument can be interpreted to mean that it 
did furnish 50-pound carrot sacks. The answer to this is that 
dealers and others engaged in the handling of agricultural com- 
modities know that the volume of a designated commodity does 
not bear a direct, definite, and consistent relationship to the 
weight of that product. The United States Department of Agri- 
culture has taken the position that the establishment of standard 
bushel weights for perishable agricultural commodities is im- 
practicable because the weight of any given volume of fresh 
fruits and vegetables is likely to vary with the variety, size, ma- 
turity, and condition of the product and the tightness of the pack. 
“Containers in Common Use for Fresh Fruits and Vegetables” 
Farmer’s Bulletin 2013, by L. C. Carey, Marketing Specialist, 
U.S. Department of Agriculture. When, therefore, a dealer spe- 
cifies the dimensions or size of a packaged product [and the con- 
tainer size has not been standardized], it seems logical that he 
would have in mind the quantity or weight of the contents. The 
size designation given the package is incidental. We think that 
is the situation in the present case. In other words, it is the 
weight of the contents, not the size of the sack, to which the 
term “50-pound” relates. Respondent, therefore, was required to 
deliver 400 sacks of carrots, each of which sacks contained 50 
pounds of carrots with, perhaps, some reasonable tolerance in- 
cident to normal packing operations. 

The next question is whether the shipment met contract re- 
quirements. It appears that the sacks were well filled, and were 
whole and in good condition. The carrots therein were firm and 
had no decay, Respondent does not contend specifically that each 
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sack contained 50 pounds of carrots at shipping point, and the 
following evidence indicates that they did not. Of the 400-bag 
shipment, complainant sold and delivered 175 sacks of carrots 
to the Gansevoort Produce Company. In an affidavit executed by 
David Goldsamt it is stated that upon delivery this purchaser 
complained about underweight in the carrots, whereupon com- 
plainant’s truckman picked up the carrots at the sub-purchaser’s 
place of business and returned them to complainant. A federal 
inspection was made of the 175 sacks of carrots while at the ad- 
dress of the Gansevoort Produce Company. The certificate evi- 
dencing this inspection shows that the 175 sacks of carrots 
ranged in weight from 39 to 44 pounds, averaging 40.5 pounds 
per sack. An affidavit signed by complainant’s truckman identi- 
fies the 175 sacks returned by the Gansevoort Produce Company 
as the same ones earlier delivered to this sub-purchaser from 
car MDT 18606. Upon this evidence we conclude that the ship- 
ment made by respondent failed to meet contract requirements 
in that the sacks of carrots were underweight. 

The proper measure of damages sustained by complainant by 
reason of respondent’s breach of contract is the difference in 
value between carrots meeting contract requirements as to 
weight and carrots of the weight actually delivered. The affi- 
davit of David Goldsamt shows, in detail, that originally the 
entire shipment [less 2 sacks made the subject of a claim against 
the railroad] was sold by complainant at a price of $4.25 per 
50-pound sack to five different customers, or for total sales prices 
of $1,691.50. By reference to United States Department of Agri- 
culture Market Reports for New York for February 24 through 
26, 1949, of which we take official notice, it appears that this 
price represents the reasonable market value the carrots would 
have had if they met contract requirements. Other information 
in the affidavit of David Goldsamt shows that 175 sacks of car- 
rots originally sold to the Gansevoort Produce Company were re- 
sold to other customers at prices ranging from $2.00 to $3.50 per 
sack. In addition, upon complaints of three of the remaining cus- 
tomers, complainant made reductions in the purchase price of 
51 additional sacks of carrots. Therefore, complainant actually 
received net proceeds of only $1,447.75. Again, by reference to 
the United States Department of Agriculture Market News Re- 
ports, we accept $1,447.75 (excluding the 2 sacks made the sub- 
ject of complainant’s claim against the railroad) as representing 
the reasonable value of the carrots actually delivered by respond- 
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ent. The difference between $1,691.50 and $1,447.75, or $243.75, 
represents the amount of complainant’s damages. 

In conclusion, respondent’s failure to deliver carrots meeting 
contract requirements is a violation of section 2 of the act for 
which reparation in the amount of $243.75, plus interest, should 
be awarded complainant. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $243.75, plus interest thereon at the 
rate of 5 percent per annum from March 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2707) 


THOMAS FLINT & SON v. JOHN INGLIS FROZEN Foops Co. PACA 
Doc. No. 5107. Decided February 19, 1951. 


Failure to Pay—Mutual Settlement of Dispute 

Where the parties mutually agreed that respondent would pay complainant 
$1,812.45 for respondent’s failure to deliver 400 cartons of frozen 
apricots under contract of sale, and complainant seeks recovery of this 
agreed amount and also $30, the additional cost claimed by complainant 
to have been incurred in purchasing replacements, held, that since 
the controversy over the non-delivery was mutually settled by the 
parties, complainant is not entitled to the claim of $30 but is entitled 
to reparation for the amount agreed upon.* 


Dismissal of Counterclaim—Failure to Establish Damages 


Where respondent seeks recovery of damages allegedly sustained from 
complainant’s rejection of frozen peaches and cauliflower delivered 
under contracts of sale, held, that respondent failed to establish its 
damages and the counterclaim should be dismissed.* 


Mr. John J. Toohey, of Chicago, Illinois, for complainant. Mr. Norman C. 
Sullivan, of Rutherford, Jacobs, Cavalero & Dietrich, of Stockton, 
California, for respondent, Mr. Charles F. Lawrence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Informal complaint was received May 27, 1947, and the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—-Ed. 
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formal complaint was filed September 3, 1948. Complainant al- 
leges that in April 1946 it contracted to purchase from respond- 
ent 500 cartons of frozen apricots; that the apricots were shipped, 
received and paid for; that respondent agreed to repossess the 
apricots and substitute others; and that respondent supplied only 
100 cartons. Complainant seeks an award of reparation of 
$1,842.45, which represents the price paid for and expenses in- 
curred in connection with the 400 cartons not delivered, a total 
of $1,812.45, and the additional cost of $30 paid for apricots 
purchased in replacement. 

’ A copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served upon 
complainant on February 18, 1949. Copies of the formal com- 
plaint and the report of investigation were served upon respond- 
ent on February 23, 1949. 

On March 21, 1949, respondent filed an answer admitting li- 
ability to complainant for $1,812.45. By way of counterclaim, re- 
spondent alleges that during April 1946 it contracted to sell com- 
plainant 500 cartons of frozen peaches and 200 cases of frozen 
cauliflower; that the frozen foods were shipped to complainant 
who rejected them without reasonable cause; and that respondent 
sustained a loss of $1,193.05 on the resale of the frozen foods. 
Respondent expresses its willingness to pay the difference be- 
tween complainant’s claim and its own, or $619.40. 

Pursuant to respondent’s request, an oral hearing was held at 
Modesto, California, on August 5, 1949. There were received in 
evidence on behalf of complainant, the depositions of Walter 
Bussey, complainant’s sales manager; Theodore Flint; and Wil- 
liam Buchholz, a frozen food broker. Raymond J. Wheeler, re- 
spondent’s general manager, and Roy M. Tucker, respondent’s 
sales manager, testified on behalf of respondent. 


FINDINGS OF FACT 

1. Complainant is an individual, Theodore Flint, doing busi- 
ness as Thomas Flint & Son, at 926 Plainfield Avenue, Joliet, 
Illinois. At the time of the transactions involved in this proceed- 
ing, complainant was not licensed under the act but was subject 
to license. A license was issued to complainant on February 25, 
1947. 

2. Respondent, John Inglis Frozen Foods Co., is a corporation 
located in Modesto, California. At the time of the transactions 
involved in this proceeding, respondent was not licensed under 
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the act but was subject to license. A license was issued to re- 
spondent on October 2, 1946. 

3. On or about April 2, 1946, in the course of interstate com- 
merce, complainant orally contracted to purchase from respond- 
ent 500 30-pound cartons of frozen apricots to be shipped when 
packed at respondent’s opening price. In July 1946, respondent 
consigned 500 cartons of apricots from shipping point in Cali- 
fornia to the U.S. Cold Storage Corporation, Chicago, with no- 
tice to be given complainant. Respondent invoiced complainant 
at the opening price of 1214 cents per pound or a total of $1,875, 
plus prepaid freight charges. Complainant paid the invoiced 
price. 

4. On August 19, 1946, complainant withdrew from storage 
and sold 35 cartons of apricots. Subsequently it notified respond- 
ent that the condition of the apricots was unsatisfactory and 
that it had refunded the prices paid by its customers. On Sep- 
tember 9, 1946, the parties agreed that respondent would re- 
possess the 465 cartons remaining in storage and substitute 100 
cartons immediately and 400 more promptly. On October 22, 
1946, respondent substituted 100 cartons, but did not substitute 
the balance of 400. In December 1946, complainant notified re- 
spondent that it no longer needed the balance of the apricots; 
and that it expected credit for the purchase price, freight, and 
handling expense paid on 400 cartons and the storage on 465 
cartons. Respondent repossessed the 465 cartons and gave com- 
plainant an agreed credit of $1,812.45. 

5. On or about April 2, 1946, in the course of interstate com- 
merce, complainant orally contracted to purchase from respond- 
ent 500 30-pound cartons of frozen sliced peaches to be shipped 
when packed at respondent’s opening price. In September 1946, 
respondent consigned 500 cartons of peaches from shipping point 
in California to Swift & Company, Chicago, with notice to be 
given complainant. Respondent sent to complainant an invoice 
showing the price of 12 cents per pound or $1,800, plus prepaid 
freight charges of $256.69. Complainant received the invoice and 
was notified of arrival of the shipment but it failed to pay the 
sight draft of $2,056.69 or accept the peaches. 

6. On or about April 2, 1946, in the course of interstate com- 
merce, by a written contract signed by the parties, complainant 
contracted to purchase from respondent 200 cases, each contain- 
ing 36 10-ounce packages, of frozen cauliflower, “Snow Girl” 
brand, to be shipped when packed at respondent’s opening price. 
In November 1946, respondent consigned 200 cases of cauliflower 
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from shipping point in California to U.S. Cold Storage Corpo- 
ration, Chicago, with notice to be given complainant. Respondent 
sent to complainant an invoice for $1,122 plus prepaid freight 
charges of $84.36, or a total of $1,206.36, and a sight draft for 
that amount. Complainant failed to pay the sight draft or accept 
the cauliflower. 


7. Respondent resold the peaches and cauliflower. There is in- 
sufficient evidence of record to establish the damages sustained 
by respondent in connection with the peach and cauliflower trans- 
actions. 


8. The informal complaint and the informal counterclaim were 
received within nine months after the alleged causes of action 


accrued. 
: CONCLUSIONS 


In connection with the apricot transaction respondent concedes 
liability to complainant for $1,812.45. The parties agreed in De- 
cember 1946, that this amount should be credited to complainant 
because respondent failed to deliver the balance of 400 cartons 
of apricots pursuant to their agreement of September 9, 1946. 
Respondent is liable to complainant for $1,812.45. 

Respondent does not concede any liability for the $30 which 
complainant claims was the additional cost of purchasing apri- 
cots to replace those not delivered. Complainant’s witness, Bus- 
sey, testified that complainant purchased approximately 300 32- 
pound cartons of apricots at 1234, cents per pound. This is an 
increase of 14 cent per pound more than the price contained in 
the contract with respondent, or $24 for the lot. Complainant is 
not entitled to recover the additional cost of the replacement pur- 
chase. The dispute concerning the apricots was mutually settled 
when the parties agreed upon the credit of $1,812.45. 

Respondent claims that it is entitled to damages of $1,193.05 
for complainant’s failure to pay for and accept the shipments of 
peaches and cauliflower. It is respondent’s position that the 500 
cartons of peaches and 200 cases of cauliflower shipped were in 
accordance with the contracts, and, therefore, complainant’s re- 
jection was without reasonable cause. 

Complainant contends that the peach contract was for 400 
cartons; that the peaches were not of the quality represented; 
and that the individual cartons contained less than 30 pounds. 
As to the cauliflower, complainant contends that it was under- 
stood and agreed that the cauliflower would be U.S. Grade A. It 
is also contended by complainant that on December 31, 1946, 
Roy Tucker represented the peaches were of good quality and 
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condition, and the cauliflower was U.S. Grade A and that com- 
plainant agreed to accept the commodities if they were as rep- 
resented. Complainant claims that its rejection was justified, 
relying upon inspections made at Chicago. The first was made 
of the peaches during January 1947 by William Buchholz. He 
stated that he inspected three or four cases of peaches and they 
were oxidized to such an extent as to seriously impair their sale- 
ability. A federal inspection was made of the frozen foods on 
May 21, 1947. The peaches were certified as “U.S. Grade B for 
Manufacturing or U.S. Choice for Manufacturing.” Under “Con- 
dition” it was stated: “Evidence of oxidation on top layer of 
fruit extending down approximately one inch.” It was stated fur- 
ther that the samples inspected were below the declared net 
weight, ranging from 29 pounds, 8 ounces, to 29 pounds 12 
ounces. The cauliflower was certified as U.S. Grade B. 


The only written evidence concerning the peach contract is the 
invoice dated September 11, 1946, which recites the sale by re- 
spondent to complainant of 500 30-pound cartons of frozen sliced 
peaches. Bussey testified that he contracted for 400 cartons of 
peaches; that complainant received a confirmation of that quan- 
tity signed by the broker and Wheeler; and that respondent, by 
letter dated September 21, 1946, was notified complainant would 
not accept the peaches because of the excess quantity. Neither of 
these documents was offered in evidence. There are a number of 
letters of record, beginning with October 5, 1946, which were 
exchanged between complainant and respondent. None of these 
letters refer to any complaint as to the quantity of the peaches. 
It is our opinion that the peach contract was for 500 cartons. 


The evidence is in conflict as to whether the peaches and cauli- 
flower were in accordance with the contracts at the time of ar- 
rival and whether the original contracts were modified in any 
respect. It would serve no useful purpose to discuss the evidence 
on these issues since respondent’s counterclaim as to the peach 
and cauliflower transactions must be dismissed for the reason 
which will appear hereinafter. 

Respondent’s claim for damages of $1,193.05 is based upon the 
difference between the contract prices for the peaches and cauli- 
flower and the amounts for which these rejected foods were re- 
sold. At the oral hearing, Wheeler testified that 100 cases of the 
rejected cauliflower were sold to a firm in St. Louis and others 
to Chicago buyers for $1.60 per dozen. He testified further that 
the peaches were sold in small lots to various buyers at 7 to 714 
cents per pound. Respondent offered no evidence to show when 
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these sales were made, the gross amounts received, or the ex- 
penses involved. Respondent had the burden of establishing its 
damages with reasonable certainty. The amount for which re- 
jected produce is sold is evidence of the value of the produce at 
the time of rejection only if the resale was promptly and prop- 
erly made. We agree with complainant that respondent’s evi- 
dence of damages is insufficient. 

Respondent’s failure to pay complainant $1,812.45 is a viola- 
tion of section 2 of the act. Complainant should be awarded repa- 
ration, for that amount, with interest. Respondent’s counter- 
claim as to both the peaches and cauliflower should be dismissed. 
The facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent 
shall pay complainant, as reparation, $1,812.45, with interest 
thereon at the rate of five percent per annum from June 1, 1947, 
until paid. 

The counterclaim of respondent is dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2708) 


W. J. WESCOTT COMPANY v. YONK RUBIN & SON, AND/OR A. L. 
SCHIANO. PACA Doc. No. 5205. Decided February 20, 1951. 


Dismissal of Petition for Reconsideration 
Where findings in prior order are supported by the evidence, held, that the 
petition for reconsideration should be dismissed.* 
Transaction Constituting Interstate Commerce—Contract of Guaranty 


Where complainant sold potatoes to one respondent and the second respond- 
ent guaranteed payment of the price, and the potatoes were thereafter 
transported out-of-state by the purchaser, held, that the contract of 
guaranty was a transaction in interstate commerce.* 


Inapplicability of Statute of Frauds to Contracts 
of Purchase and Sale under Act 


The statute of frauds of the State of Pennsylvania has no application to 
contracts of purchase and sale made the subject of complaint under the 
act.* 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


Index in this issue of Agriculture Decisions,---Ed, 
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DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on January 24, 1951, awarding rep- 
aration to complainant against respondents in the amount of 
$1,088.75 with interest. Copies of the order were served upon 
Yonk Rubin & Son on January 25, 1951, and upon A. L. Schiano 
on January 27, 1951. 

A petition for reconsideration was filed by Yonk Rubin & Son 
on February 6, 1951. This respondent contends that (1) the De- 
partment did not have jurisdiction herein because the entire 
transaction took place in Philadelphia, Pennsylvania; (2) the 
contract of guarantee was not in writing, and, therefore, was 
unenforceable under the Statute of Frauds; and (3) the finding 
that this respondent guaranteed payment for the potatoes is not 
supported by the evidence. The first two points were not raised 
in the original proceeding. 


In the decision of January 24, 1951, it was found that com- 
plainant sold a truckload of potatoes to A. L. Schiano and that 
Yonk Rubin & Son agreed to guarantee payment for the potatoes. 
At the time of purchase and guarantee the potatoes were in Phil- 
adelphia. Thereafter the potatoes were transported by Schiano 
in interstate commerce to Syracuse, New York. Since the con- 
tract of guarantee was in connection with a perishable agricul- 
tural commodity which actually moved in interstate commerre, 
it was a transaction in interstate commerce. Evans Produce Co. 
v. A. B. Framel Co., 8 A. D. 621. 

The contention of Yonk Rubin & Son with respect to the Stat- 
ute of Frauds is also without merit. The Statute of Frauds of 
the State of Pennsylvania has no application to contracts made 
the subject of complaint under the Perishable Agricultural Com- 
modities Act. Joseph Rothenberg v. H. Rothstein & Sons, 183 F 
2d 524 (8rd Cir. 1950). 

Whether Yonk Rubin & Son guaranteed payment to com- 
plainant for the potatoes was a question of fact. There was con- 
siderable evidence on the issue. It was found that such guarantee 
was made. In our opinion, this finding is supported by the evi- 
dence of record. 

Respondent’s petition for reconsideration is dismissed without 
prior service upon complainant. 

The reparation awarded in the order of January 24, 1951, 
shall be paid within 30 days from the date of this order. 
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The facts and circumstances set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 2709) 


SIMON SIEGEL Co. v. GEORGE F. Brooks. PACA Doc. No. 5286. 
Decided February 21, 1951. 


Dismissal—Failure to Prove Damages 


’ Where respondent breached an express warranty as to size of apples, and 
complainant failed to establish the value of the produce actually 
delivered, held, the reparation complaint should be dismissed.* 


Loss of Profits as Damages, when Recoverable 


In order to recover loss of expected profits as special damages the buyer 
must show that such damages were within the contemplation of the 
parties, which in turn requires proof that the seller entered into the 
contract in controversy with knowledge of the terms of the contract 
of resale and with knowledge that a replacement purchase to fulfil 
the resale contract could not be made in the event of a breach.* 


Measure of Damages Based on Breach of Warranty 


General damages for breach of warranty are measured by the difference 
between the market value of the produce actually delivered and the 
market value of the produce meeting contract requirements.* 


Breach of Warranty in Absence of Reliance on Inspection 


Buyer did not rely on a private inspection as to size of the produce where 
the inspection was a doorway inspection with no sizes marked on the 
boxes and was instituted by the seller.* 


Weight Given to Government Inspection 


A government inspection which was restricted to three stacks each side of 
bracing but which was made with special emphasis as to size and 
condition of the produce is entitled to greater weight than a private 
doorway inspection.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. George 
F. Brooks, of Stevensville, Montana, respondent pro se. Mr. Webster P. 
Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 as amended (7 U.S. C. 499a et seq.). 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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In a formal complaint filed November 2, 1949, complainant al- 
leged that respondent, on or about November 30, 1948, sold to 
complainant delivered Chicago one carload of McIntosh apples 
alleged to contain 756 boxes of 214-inch minimum and 42 boxes 
of 2-inch minimum apples for a net delivered value of $1,208.60; 
that the apples were accepted on track, Chicago on November 
30, 1948, and the price paid on December 1, 1948; and that re- 
spondent failed to furnish apples of the size specified in the con- 
tract of purchase resulting in a loss of $990.41 to complainant 
after being resold to a buyer in New Orleans, Louisiana, and 
finally disposed of at auction in Cincinnati, Ohio. 

A copy of the formal complaint was served upon respondent 
by registered mail on February 14, 1950, together with a copy 
of the report of investigation prepared by the Regulatory Divi- 
sion of the Department. A copy of the report of investigation 
was also served upon complainant by registered mail on Febru- 
ary 13, 1950. On March 6, 1950, respondent filed an answer which 
denied that the apples did not meet contract specifications and 
which alleged that complainant did not rely on respondent’s 
warranty. 

Since neither party requested an oral hearing, the proceeding 
is conducted under the shortened method of procedure provided 
for in section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant’s opening statement was filed on May 17, 1950, after a 
twenty-day extension was granted for its filing. Respondent’s an- 
swering statement was filed on July 20, 1950, and complainant 
did not file a reply statement. 


FINDINGS OF FACT 

1. Complainant, Simon Siegel Co., is a corporation whose post 
office address is 1425 South Racine Avenue, Chicago, Illinois. At 
the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 

2. Respondent, George F. Brooks, is an individual whose post 
office address is Stevensville, Montana. At the time of the trans- 
action involved in this proceeding, complainant was licensed 
under the act. 

3. On November 30, 1948, in the course of interstate com- 
merce, the parties entered into a contract for the sale by re- 
spondent to complainant, delivered Chicago, of one carload of 
McIntosh apples containing 756 boxes of 2'4-inch minimum at 
$2.35 per box and 42 boxes of 2-inch minimum apples at $1.85 
per box for the net delivered value of $1,208.60. Said apples 
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were contained in car URT 7960 shipped from Bass, Montana, 
on November 24, 1948, and were accepted on track, Chicago on 
November 30, 1948, after an inspection by the Chicago Inspec- 
tion Agency which was undertaken at the instigation of the re- 
spondent. Complainant, on December 1, 1948, paid to respondent 
the purchase price of said apples. 


4. Said contract was negotiated by William Moskovitz, a 
broker, located at Chicago, Illinois, who acted in negotiating 
such sale solely as agent for respondent. 


5. On or about December 1, 1948, the carload of apples was 
resold to a dealer in New Orleans, Louisiana, with similar war- 
ranties and was rejected on arrival due to failure to meet con- 
tract specifications as to size, as evidenced by a government in- 
spection report at New Orleans on December 6, 1948, which 
found: 

“Generally 214, to 234, inches in diameter. Range 10 to 60%, 

average approximately 35% under 21'4 inches. Average 1% 

under 214, inches.” 

Said apples were stored in New Orleans until December 10, 
1948, when they were shipped to Cincinnati, Ohio, where they 
were sold at auction on December 13, 1948, for a net of $1,371.30. 
Complainant expended $1,086.29, less $88.42 received from the 
sale of 45 boxes in New Orleans, in freight .and storage costs 
from the initial shipment to New Orleans until final disposal at 
Cincinnati. 

6. Complainant has failed to prove that the value of the apples 
actually received and accepted by it was any less than would 
‘have been the value of apples of the warranted size. 


7. An informal complaint was filed on December 7, 1948, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

In this case complainant seeks to recover the damages sus- 
tained due to the failure of a carload of apples sold by respondent 
to complainant to meet the size specifications of the contract. The 
contract called for 756 boxes of McIntosh apples 214-inch mini- 
mum and 42 boxes of 2-inch minimum. The complainant con- 
tends, and the respondent denies, that the 21!4-inch minimum 
apples purchased were not up to contract specifications. The ap- 
ples were purchased ‘Delivered Chicago” and accepted on track 
in Chicago after an inspection by a representative of the Chi- 
cago Inspection Agency on behaif of the respondent. The in- 
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spector found that “Larger sizes (no sizes marked) approxi- 
mately 214-inch.” The apples were sold and shipped by com- 
plainant to a dealer at New Orleans, Louisiana, under a contract 
containing similar warranties as to size. The car was rejected by 
the New Orleans dealer after a United States Department of Ag- 
riculture inspection on December 6, 1948, which found the larger 
apples to be generally 2!4 to 234 inches in diameter with range 
from 10 to 60% average, approximately 35% under 214 inches. 
This confirmed an earlier Government inspection on November 
24, 1948, at Bass Spur, Montana, which found that “325 and 263 
box lots; size 214 to 234, inches, 1% undersize. 168 box lot; size 
21/, to 234, inches, most boxes mostly 214, to 214 inches, some boxes 
mostly 214 to 234, inches, average 1% undersize.” The Chicago 
inspection by the private agency was a doorway inspection and 
no sizes were marked on the boxes. It is vague and general as to 
its findings and could not adequately cover the sizes of the ap- 
ples. While the New Orleans inspection was restricted to three 
stacks each side of the bracing, it was made with special em- 
phasis as to size and condition of the produce. In view of the 
circumstances in which the New Orleans inspection was made, 
it is entitled to greater weight. The Chicago inspection is insuf- 
ficient to overcome the findings of the two Government inspec- 
tion reports. These reports indicate that the apples shipped were 
not up to specifications as approximately 35% were below the 
214-inch minimum. This constitutes a breach of an express war- 
ranty of size, a breach of contract and a violation of section 2 of 
the act. 

Respondent contends that complainant relied on the Chicago 
inspection report and not upon the warranty in purchasing the 
apples. Inspection by the buyer does not excuse the seller from 
liability for words which amount to an express warranty if the 
difference between the true condition of the goods and the seller’s 
statements concerning them was not detected. Williston on Sales, 
section 208 (Revised Ed. 1948). In this case, the Chicago inspec- 
tion was instituted by the seller and could not adequately cover 
the sizes of the apples. In any event, even if the inspection were 
by the buyer-complainant, the respondent could not avoid liabil- 
ity as variance from the contract terms was not discovered. 

Complainant contends that it was damaged in an amount 
which includes the profit it would have realized on resale to a 
New Orleans dealer of a carload of apples which were up to con- 
tract specifications. It is well settled that profits of a resale are 
recoverable only as special damages and that, in order to re- 
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cover special damages based upon the loss of profit of a resale, it 
must be shown that such damages were within the contempla- 
tion of the parties. This, in turn, requires proof that the seller 
entered into the contract in controversy with knowledge of the 
terms of the contract of resale and with knowledge that a re- 
placement purchase to fulfill the resale contract could not be 
made in the event of a breach. C. H. Robinson Company v. J. 
Weiner & Son, 8 A.D. 718; C. & S. Produce Co. v. L. N. Coxe, 
8 A.D. 614. The resale in question was not negotiated by com- 

_ plainant until after the purchase from respondent was completed. 
Respondent could not have known of the terms of the resale con- 
tract or of the situation as to replacement purchases. Not having 
been within the contemplation of the parties, damages for loss 
of profits may not be recovered. Maurice Kellerman v. L. Gillarde 
Co., et al., 8 A.D. 1347. 

There remains the question what damages, if any, complainant 
has suffered due to respondent’s breach of an express warranty 
of size. Eliminating special damages, which are discussed above, 
general damages for the breach of warranty here involved would 
be the difference between the value of the apples actually deliv- 
ered at Chicago and the value at Chicago of apples meeting con- 
tract requirements as to size. C. 6 S. Produce Co. v. L. N. Coxe, 
supra. This does not include the expenses involved up to final re- 
sale at Cincinnati, Ohio, as complainant contends. The burden of 
proving both values is upon the buyer, the complainant in this 
case. The complainant has introduced no evidence of what these 
values were. While it is possible to find that the contract price of 
the 214-inch minimum apples, $2.35 per box, is substantial evi- 

-dence of the value of apples meeting contract requirements, there 
is no indication in the record or in the United States Department 
of Agriculture Chicago market reports for the period in question 
as to the value of the apples actually delivered. Since complainant 
has failed to prove the amount of damages sustained as a result 
of respondent’s breach of the contract and violation of the act, 
the complaint should be dismissed. The facts should be published. 


ORDER 
The complaint is dismissed. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 2710) 
PACA Doc. No. 5150.* Decided February 21, 1951. 


Denial of Petition for Reconsideration 


Complainant’s petition for reconsideration of an order dismissing the com- 
plaint is denied where it appears that the prior order is supported by 
the evidence and the law applicable thereto.** 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
an order was issued on September 14, 1950, dismissing the com- 
plaint on the ground that respondent incurred no personal respon- 
sibility in the transaction between the parties since respondent 
merely acted as agent for the United Tomato Company. 


The order was served upon complainant on September 16, 1950. 
On September 19, 1950, and within the time provided by the 
rules of practice, complainant filed a petition for reconsideration 
of the order. In support of the petition complainant contends 
that there is no evidence that complainant ever agreed to sell 
the tomatoes in question to * * * and that “the evidence is all 
one way to the effect that complainant offered the carloads only 
to respondent.” 


The hearing record shows there is no foundation for com- 
plainant’s contention. * * * testified at the hearing (p. 66 of the 
tr.) that, “I called up and told him (complainant’s * * * ) who 
I was and told him I was operating the * * * now and asked him 
what he had on the track to offer. I asked him what I could buy 
over there and he offered one or two cars which I purchased on 
that particular date.” This conversation occurred on November 
10, 1948, and the record shows that complainant diverted a car 
of tomatoes on that date and sent a confirming wire addressed 
to * * *, * * * testified that, “when I got that wire I called him 
and told him I was with the * * * and * * * was inactive as of 
October 1.” The following day, November 11, and after being no- 
tified that * * * was inactive, complainant diverted the second 
car of tomatoes and sent a second confirming wire to * * *, where- 

* As explained in Prefatory Note, the identities of the parties are not diselosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions. Ed. 
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upon respondent wrote complainant a letter asking that the lat- 
ter’s bookkeeper be instructed to change the records to show the 
true purchaser. This letter referred to the telephone conversa- 
tions in which * * * informed complainant that * * * was inac- 
tive since the 1st of October and that he was now with the * * *, 
and included the statement, “call me when you have another car 
like you described the last two.” The record also contains evi- 
dence that thereafter, about November 13, complainant accepted 
respondent’s order for a third car of tomatoes which was shipped 
to the * * *, * * * testified further (p. 75 of the tr.) to the effect 
that, “I notified him I was now the * * * and * * * was now in- 
active. He asked me what I was doing and I told him I was pre- 
packaging tomatoes. I asked him to look around and see what 
was on the track and call me back.” The tomatoes in question 
were shipped or diverted after this conversation took place and 
the above quoted testimony remains uncontroverted. It is, there- 
fore, clear that complainant was well informed of the fact that 
* * * was acting on behalf of the * * * . There is no evidence that 
complainant ever objected to dealing with * * *. The third car 
of tomatoes shipped to * * * two days after the instant trans- 
action appears to indicate the contrary, as we pointed out in the 
original order. 


Complainant further contends in its petition that, “when com- 
plainant offered and shipped the carloads only to respondent and 
respondent participated in accepting delivery, respondent ac- 
cepted complainant’s offer and by such acceptance created a con- | 
tract upon which he is liable.” Complainant points out that the 
Secretary in his order finds that respondent caused the diversion | 
of one car and the unloading of the other. 


Complainant has reference to Finding of Fact No. 8 wherein 
we found that car PFE 62168 was diverted to a purchaser in New | 
York by the * * * and that * * * paid the freight charges on car | 
PFE 96530 and that * * * orally instructed the railroad to de- [ 
liver the shipment to * * * team track, from whence the * * * | 
disposed of the shipment to various grocers and wholesalers. We | 
think it is obvious from this that * * * “participated in accepting | 
delivery” of the tomatoes purely as agent for the * * *. 

It is concluded that the order of September 14, 1950, is sup- | 


ported by the evidence and the law applicable thereto. Accord- | 
ingly, complainant’s petition for reconsideration is hereby | 






























If 









We 







Cal 






De 





dismissed. 
Copies of this order shall be served upon the parties. 
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CALIFORNIA FRUIT EXCHANGE v. HECHT PRODUCE COMPANY. 
PACA Doc. No. 5175. Decided February 27, 1951. 


Unlawful Rejection—Resale—Damages 


If, in the seller’s judgment, the resale can be made to better advantage by 
diverting the car to another market than that at which it was rejected, 
and there is no indication of lack of diligence or bad faith in his so 
doing, the validity of the seller’s action will be upheld and the resale 
price received in the other market may be used as the basis for calculat- 
ing the damages suffered by complainant as the result of respondent’s 
unjustified rejection of the shipment.* 


Determination of Validity of Contract of Purchase and Sale— 
Perishable Agricultural Commodities Act, 1930 and Regulations 
—Conflict of Laws 


The validity of contracts to sell perishable agricultural commodities in 
interstate commerce is determined by the act and the regulations issued 
under it to the extent that they are applicable; however, the law of the 
state, the rules of which would be applicable under the conflict of laws, 
continues to be applicable to the determination of the question of validity 
to the extent that the Federal act and regulations do not provide a rule 
for its solution.* 


Conflict of Laws—Applicability of Statute of Frauds to 
Contract of Purchase and Sale under Act 


Where the applicable state statute of frauds is procedural it is not applicable 
either to invalidate the contract between the parties to which the 
controversy arose or to deny the complainant the right to file his com- 
plaint with the Secretary and to secure a reparation order.* 


F.O.B. Contract—Delivery in Suitable Shipping Condition 


If an f.o.b. sale the shipper is required to deliver produce to the carrier in 
suitable shipping condition, that is, in a condition which, if the shipment 
is handled under normal transportation services and conditions, will 
assure delivery without abnormal deterioration at the destination 
specified in the contract.* 


Abnormal Deterioration—Wetness of Grapes 


Wetness ranging from 1 to 35 percent in most samples, in many none, with 
an average of approximately 6 percent wet berries is not abnormal. 
Those lugs with 35 percent wetness must have been in the minority 
or the average could not have been only 6 percent.* 


California Fruit Exchange, of Sacramento, California, complainant, pro se. 
Mr. R. W. Gudgeon and Mr. LeRoy W. Gudgeon, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—-Ed, 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed June 7, 1949. Complain- 
ant alleges that on or about January 11, 1949, it contracted to 
sell respondent a carload of grapes, U.S. No. 1 grade, f.o.b. ship- 
ping point; that the car was diverted to respondent at Grand 
Rapids, Michigan; that respondent ordered the car stopped at 
Chicago, Illinois, without the knowledge or consent of com- 
plainant; and that respondent rejected the shipment without 
reasonable cause at Chicago, Illinois. Complainant alleges fur- 
ther that, as the res It of this wrongful rejection, complainant 
was compelled to re: ell the grapes and thereby sustained a loss 
in the amount of $676.05, for which reparation is sought. 

A copy of the formal complaint was served upon respondent 
on August 22, 1949, together with a copy of the report of inves- 
tigation prepared b:- the Regulatory Division of the Fruit and 
Vegetable Branch of the Department. Complainant received a 
copy of the report of investigation on August 23, 1949. An an- 
swer was filed by respondent on September 12, 1949, in which 
the statute of fraud:; is pleaded as a defense. Respondent alleges 
that the rejection of the shipment was not without reasonable 
cause, since a federal inspection at Chicago revealed the grapes 
to be in a deteriorated condition which proved that there was a 
breach of the warranty of suitable shipping condition. 

Oral hearing was held at Chicago, Illinois, on March 22, 1950, 
after having been continued from Grand Rapids, Michigan, at 


respondent’s request. Complainant was not represented at the | 


hearing, but the depositions of Loren S. Ross and Stanley B. 
Davis was received in evidence on complainant’s behalf. Respond- 


ent was represented by counsel at the hearing, and the deposi- : 
tion of Matthias P. Homan and the oral testimony of Nathan | 


Hecht were received for respondent. 


FINDINGS OF FACT 

1. Complainant, California Fruit Exchange, is a cooperative 
association whose address is 1400 Tenth Street, Sacramento Cali- 
fornia. 

2. Respondent, Hecht Produce Company, is a partnership com- 
posed of Nathan Hecht, Peter Hecht and Marvin A. Armock, 
whose address is 360 Division Avenue, Grand Rapids, Michigan. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 
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3. On January 11, 1949, in the course of interstate commerce, 


-ul- an oral contract was consummated for the purchase by respond- 
99a ent from complainant of 1,100 lugs of Emperor grapes, Lady 
in- Rowena brand, U.S. No. 1 grade, at $1.75 per lug, f.o.b. Cali- 
to fornia shipping point, for shipment to respondent at Grand Rap- 
1p- ids, Michigan. The sale was negotiated through S. B. Davis, a 
ind broker located at Grand Rapids, Michigan, who issued a memo- 
at randum of the sale on January 14, 1949, setting forth the above 
m- agreed terms. 
- 4. On or about January 13, 1949, complainant shipped from 
ant San Dimas, California, car SFRD 15380, containing 1,100 lugs 
ons of Emperor grapes, consigned to “Califor. ia Fruit Exchange— 
advise: Hecht Produce Company, Grand Rapids, Michigan.” The 
ont bill of lading contained a special provision reading: 
es- “Permit Insp. before unloading without Bill of Lading. De- 
ind liver without Bill of Lading on written,order of California 
la Fruit Exchange.” ; 
an- The grapes were inspected by the Federal-State inspector on 
ich the date of shipment and were certified'as U.S. No. 1 Table 
ges Grade. The quality and condition of the grapes were certified as: 
ble “Grapes mature and generaly well coloréd. Berries firm and 
pes firmly attached. Most stems curing, many cured. In most lugs 
sa from 1 berry to less than 14 of 1% decay, in some lugs 1% 
decay or mold, in many lugs none, averaging less than 14 of 
yr 1% for carload. Defects average within grade tolerance.” 
a 5. On or about January 19, 1949, at the instance and request 
B. of respondent, Justman-Frankenthal Company at Chicago, IIli- 
nd- nois, ordered the carrier to change the consignee of car SFRD 
nal. 15380 from “California Fruit Growers advise Hecht Produce, 
han Grand Rapids” to “Hecht Produce Co., Grand Rapids, Michigan, 
stop Chicago Produce Terminal for inspection.” This diversion 
order was placed without complainant’s knowledge or permis- 
sion. The shipment arrived in Chicago late in the evening of Jan- 
A uary 19, 1949, and was inspected at the Chicago Produce Termi- 
uve nal by Justman-Frankenthal Company on January 20. Upon 
ali- receiving the inspection report of its agent, to the effect that 
many of the berries were wet, respondent requested that a Fed- 
om- eral inspection be ordered. The Federal inspection was made at 
vk, | 2:15 p.m., January 20, and the certificate states relative to the 
ran. condition and grade of the grapes as follows: 
re- “In most samples from 1 to 35%, in many none, average ap- 


proximately 6% wet berries. Remainder stock generally firm 
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and firmly attached to capstems, few shatter when handled. 
Average less than 14 of 1% decay. .. . Now fails to grade U.S. 
1, Table, only account wet berries. . . . Inspection and certifi- 
cate restriced to product in top layer of load.” 

6. On or about January 20, 1949, after being notified of the 
results of the Federal inspection, respondent advised the broker, 
S. B. Davis, that the shipment was rejected because it failed to 
grade U.S. No. 1 on account of wet berries. Davis advised com- 
plainant of the rejection and complainant ordered the grapes 
diverted to Cleveland, Ohio, for resale at auction. Upon com- 
plainant’s instructions Davis notified respondent in writing that 
the grapes would be resold for respondent’s account, and that 
respondent would be held liable for any loss sustained. 

7. The grapes were resold at Cleveland, Ohio, on January 24, 
1949, for the best prices obtainable. The net amount was $1,248.95. 
Demand has been made upon respondent for payment of $676.05, 
which represents the difference between the invoice price of 
$1,925 and the net proceeds of the resale, but no part of the 
same has been paid. 

8. Complaint was filed within nine months after the accrual of 
the alleged cause of action. 


CONCLUSIONS 
Respondent’s first defense is that the oral contract in this case, 
although admitted, did not meet the requirements of the statute 
of frauds, and, therefore, is unenforceable. Admittedly respondent 


signed no written contract or other writing with respect to this 
transaction. But the basic question is whether the statute of | 


frauds of either California or Michigan has any applicability to 
the transaction in issue. The validity of contracts to sell perish- 
able agricultural commodities in interstate commerce is deter- 
mined by the act and the regulations issued under it to the extent 
that they are applicable; however, the law of the State, the rules 


of which would be applicable under the confiict of laws, continues | 
to be applicable to the determination of the question of validity > 


to the extent that the Federal Act and regulations do not pro- 
vide a rule for its solution. The act and regulations are silent as 
to whether a contract to sell perishable agricultural commodities 
must be in writing. As a result, it is necessary to determine 
under conflict of laws principles which State law is to be applied 
to the transaction, and secondly, whether the applicable State 
statute of frauds has the substantive effect of rendering a parol 
contract wholly void or merely voidable at the election of the 
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party to be charged. In the event that the applicable State statute 
of frauds is procedural in the sense that it denies a remedy for 
the enforcement of parol contracts but does not have the effect 
of rendering them void for all purposes, the statute is not ap- 
plicable either to invalidate the contract between the parties to 
which the controversy arose or to deny the complainant the right 
to file his complaint with the Secretary and to secure a repara- 
tion order. Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 2d 
524 (C. C. A. 3d 1950). A procedural statute merely denies a rem- 
edy in the State court. There is nothing in the Federal Act which 
would suggest that the remedy conferred by section 5 (7 U.S.C. 
499e) upon an injured party to a contract of sale of perishable 
agricultural commodities shall not be available if under the laws 
of the particular state which is involved a suit on the contract 
could not have been maintained in the State courts. 


In the instant case, the contract was negotiated by a Michigan 
broker who acted as agent for a California seller. The purchaser 
was in Michigan, the place of performance of the contract. The 
record does not establish the place of making of the contract, 
but whether made in California or Michigan, the result is the 
same. Both states have adopted the Uniform Sales Act, includ- 
ing section 4(1) which reads as follows: 

“A contract to sell or a sale of any goods or choses in action 
of the value of five hundred dollars or upwards shall not be 
enforceable by action, unless the buyer shall accept part of the 
goods or choses in the action so contracted to be sold or sold, 
and actually received the same, or give something in earnest 
to bind the contract, or in part payment, or unless some note 
or memorandum in writing of the contract or sale be signed 
by the party to be charged or his agent in that behalf.” 


The Michigan Statute of Frauds differs from section 4 above 
only in that the minimum amount for the application of the 
statute has been lowered to $100 (Comp. Laws 1948 section 
440.0). In interpreting the California counterpart of section 
4(1) above (Cal. Civ. Code Section 1724), the California courts 
have held that a parol contract coming within this section was 
merely voidable at the option of the person against whom it is 
sought to be enforced. Dessert Seed Company v. Garbus, 66 Cal, 
App. 2d 838, 153 P. 2d 184 (1944); Taylor v. J. B. Hill Co., 67 
Cal. App. 2d 581, 154 P. 2d 926 (1945). The situation is not so 
clear, however, as to the Michigan Statute of Frauds (Comp, 
Laws 1948 section 440.4). There has been no definitive decision 
as to whether the Michigan statute is procedural or substantive. 
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Section 440.4 speaks in terms of remedy in that “A contract to 
sell or a sale of any goods or choses in action of the value of $100 
or upwards shall not be enforceable by action .. .” This is to be 
contrasted with the repealed section which provided that no con- 
tract for the sale of chattels for the price of $50 or more “shall 
be valid” unless in writing and signed by the party to be charged 
(section 3 R.S. ’46, Ch. 81). The Michigan court in a conflict 
of laws situation recognized and applied the distinction and estab- 
lished in the landmark case of Leroux v. Brown, 12 C.B. 801, 
between section 17 and 4 of the British Statute of Frauds, be- 
tween statutes which provide that parol contracts are void and 
those which provide that no action shall be brought on these con- 
tracts. Third Nat. Bank v. Steel, 129 Mich. 434, 88 N. W. 1050 
(1902). The court held that statutes of the latter type were re- 
medial as they merely denied enforcement. There is no appre- 
ciable difference for our purposes between “no action shall be 
brought” and “shall not be enforceable by action.” The language 
of section 440.4 and that of the statute of frauds involved in 
Third Nat. Bank v. Steel, supra, is similar in that both speak in 
terms of remedy. Although early cases have contained loose lan- 
guage to the effect that parol contracts within the statute were 
void, this point was never in issue. Calvert v. Schultz, 143 Mich. 
441, 106 N. W. 1123 (1906). In a recent case, the Michigan court 
itself has recognized the similarity of the California and Michi- 
gan statutes and held parol contracts within the statute to be un- 
enforceable. Cassidy v. Kraft-Phenix Cheese Corporation, 285 
Mich. 426, 280 N. W., 814 (1938). It is our conclusion that this 
section of the Michigan Sales Act embodies the idea of void- 
ability, or unenforceability of promises falling within its terms, 
and not the idea of their absolute nullity or voidness. As the Cali- 
fornia and Michigan statutes are procedural they are not ap- 
plicable to the decision of this case. Even assuming the statutes 
are substantive, there was probably a sufficient receipt and ac- 
ceptance of the shipment to comply with the statutes. Joseph 
Rothenberg v. H. Rothstein & Son, supra. 

The next issue to be considered is whether there was a breach 
of contract on complainant’s part. In an f.o.b. sale the shipper 
is required to deliver produce to the carrier in suitable shipping 
condition, that is, in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination spe- 
cified in the contract (7 CFR 46.24(i), (j) ). There is no evi- 
dence of abnormal transportation service and conditions. As a 
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result, the issue is whether the deterioration of the grapes upon 
arrival at Chicago, Illinois, was abnormal. The only defect found 
by the Federal Inspector at Chicago on January 20, 1949, was 
wetness. In the case of Simons and French Company, Ine. v. M. 
K. Produce, 8 A. D. 821, it was held that a destination inspection 
which revealed 1 to 6 percent wet berries in some lugs, 16 to 50 
percent wet berries in some lugs, in most lugs none, average 
approximately 8 percent wet berries, was not sufficient damage 
to warrant the conclusion that the grapes were abnormally wet. 
In Anonymous, 8 A. D. 733, it was held that 5 to 75 percent, aver- 
age aproximately 25 percent wet berries reported at destination 
was sufficient damage to indicate lack of suitable shipping con- 
ditions. It would appear that the wetness in this case, ranging 
from 1 to 35 percent in most samples, in many none, with an 
average of approximately 6 percent wet berries was not abnor- 
mal. Those lugs with 35 percent wetness must have been in the 
minority or the average could not have been only 6 percent. In 
fact, it is probable that only one lug contained 35 percent wet- 
ness. 

There are other factors which should receive consideration in 
determining whether lack of suitable shipping condition is indi- 
cated in this case. The Federal inspection at Chicago in which 
the wetness was found was made on January 20, 1949. The in- 
spection was restricted to the top layer of the lading. On Janu- 
ary 24, the contents of the carload were inspected again at Cleve- 
land, Ohio. The certificate issued on this inspection shows no 
wetness, less than one-half of one percent of decay, grade de- 
fects well within tolerance, and the grade was certified as U.S. 
No. 1 table. This was not an appeal inspection, but neither was 
it a restricted inspection. The inspector had opportunity to ex- 
amine the entire contents of the car after it had been unloaded. 
Accordingly, it is sufficient to cast considerable doubt on whether 
the findings of the Chicago inspector, whose inspection was re- 
stricted to the top layer of the load, were fairly representative of 
the condition of the entire shipment. The later Cleveland inspec- 
tion certificate indicates that the grapes were not abnormally 
wet upon arrival at Chicago. Nathan Hecht, a partner in re- 
spondent firm, testified at the oral hearing that wetness would 
not decrease with the passage of time. It appears that the entire 
carload was not as was indicated by the Chicago inspection. Upon 
all the evidence submitted, we find that the grapes shipped by 
complainant were in suitable shipping condition and that re- 
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spondent’s rejection of the car was without reasonable cause and 
in violation of section 2 of the act. 

There remains the question of damages. Respondent contends 
that complainant’s action in forwarding the shipment to Cleve- 
land, Ohio, for resale after it was rejected at Chicago was im- 
proper, inasmuch as a larger and better market for the grapes 
was available at Chicago without reshipment. Conplainant’s wit- 
ness, Loren 8S. Ross, testified that, in his opinion, the market 
conditions at Cleveland were sufficiently better at the time than 
- those in Chicago to make it appear to the best interests of all 
concerned to resell the shipment at Cleveland. Ross quoted the 
fruit auction prices for grapes at Chicago and Cleveland during 
the period of January 17 through 24, 1949, which indicate that 
somewhat higher prices were being obtained at Cleveland, on the 
average. 

After an unjustified rejection by the buyer, the seller is only 
required to make reasonable efforts to mitigate the damages by 
obtaining the highest price possible on resale. If, in the seller’s 
judgment, the resale can be made to better advantage by divert- 
ing the car to another market than that at which it was rejected, 
and there is no indication of lack of diligence or bad faith in his 
so doing, the validity of the seller’s action will be upheld. It is 
concluded that the resale of the shipment at Cleveland was proper 
and may be used as the basis for calculating the damages suf- 
fered by complainant as the result of respondent’s unjustified 
rejection of the shipment. Accordingly, reparation should be 
awarded complainant in the amount of $676.05, which is the dif- 
ference between the invoice price of $1,925, less the net proceeds 
of the resale at Cleveland, amounting to $1,248.95. The facts 
should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay complainant the sum of $676.05, with interest thereon at the 
rate of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances of this case shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2712) 


P. & T. H. GARBER, INC. v. DELIA & CUCINOTTI. PACA Doc. No. 
5370. Decided February 27, 1951. 
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Failure to Pay Loss Sustained on Resale of Commodity—Damages 
Where on the day following sale and delivery of a number of lugs of grapes 

the buyer returned them to the seller without the latter’s consent and 

the seller resold the grapes, held, buyer’s failure to pay seller the 

difference between the amount of the purchase price and the proceeds 

realized on the resale is a violation of the act, for which reparation 

should be awarded.* 

Transaction Constituting Interstate Commerce 


Where grapes were received by the seller in Philadelphia from the New York 
Auction Company and resold to the buyer in Philadelphia, the trans- 
action is held to be one in the course of interstate commerce within 
the meaning of the act.* 

P. & T. H. Garber, Inc., of Philadelphia, Pennsylvania, complainant pro se. 
Delia & Cucinotti, of Philadelphia, Pennsylvania, respondent pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The complaint is based upon an alleged sale by com- 
plainant to respondent of 30 lugs of grapes inspected and ac- 
cepted by respondent. Complainant further alleges that the 
grapes were subsequently returned by respondent contrary to 
complainant’s wishes and, upon resale by complainant, a loss of 
$27.50 was incurred. A copy of the formal complaint and a copy 
of the report of investigation prepared by the Regulatory Divi- 
sion were served by registered mail upon respondent on May 18, 
1950. A copy of the report of investigation was served by reg- 
istered mail upon complainant on the same date. Respondent filed 
an answer to the complaint denying liability and requesting an 
oral hearing. Respondent’s grounds of defense are that the trans- 
action was not one in interstate commerce, that the grapes were 
not as represented by complainant, and that respondent’s return 
of the grapes was proper. 

The amount involved is less than $500. It appearing that a 
hearing would not be necessary to a proper presentation of the 
case, it was determined by the presiding officer that further pro- 
ceedings should conform with the shortened method of pro- 
cedure provided by § 47.20 of the rules of practice. Accordingly, 
complainant filed an opening statement of facts, respondent filed 
an answering statement of facts, and complainant filed a state- 
ment in reply. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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FINDINGS OF FACT 


1. Complainant, P. & T. H. Garber, Inc., is a corporation whose 
post office address is 107 Dock Street, Philadelphia 6, Pennsyl- 
vania. 

2. Respondent is a partnership composed of Santos Delia and 
Joseph Cucinotti, trading in the name of Delia & Cucinotti, whose 
post office address is 132 Dock Street Philadelphia 6, Pennsyl- 
vania. Respondent was licensed under the act at the time of the 
transaction involved herein. 

3. On or about March 14, 1950, in the course of interstate 
“commerce, the parties entered into an agreement for the sale 
by complainant to respondent of 30 boxes of grapes at a price of 
$3 per box ($90) delivered. Prior to the sale, respondent’s em- 
ployee, Carl Muratore, inspected the grapes at complainant’s 
place of business and indicated satisfaction with the produce. On 
the date of sale the grapes were delivered by complainant to re- 
spondent at the latter’s place of business. On the following day, 
contrary to the wishes of complainant, respondent returned the 
grapes to complainant’s place of business. Complainant resold 
the grapes to other customers at sale prices totaling $62.50. 

4. Complainant’s damages amount to $27.50, which is the dif- 
ference between the original contract price of $90 to respondent, 
and the net proceeds of resale amounting to $62.50. 

5. The formal complaint was filed on May 12, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is undisputed that the parties entered into the contract of 
Sale, as alleged by complainant; that prior to the sale respondent’s 
employee, Carl Muratore, inspected several of the lugs of grapes 
composing the lot in question and indicated his satisfaction there- 
with; and that the grapes were thereafter delivered to respond- 
ent’s place of business by complainant. Respondent’s defense is 
based on the allegation that its employee did not inspect the entire 
lot, and that the grapes were not as represented by complainant. 
Complainant alleges that respondent had full opportunity for in- 
spection and denies that complainant made any representation as 
to the quality of the grapes. 

In sworn statements submitted by Theodore H. Garber, presi- 
dent of complainant corporation, it is stated that Muratore was 
given full opportunity to inspect the entire lot prior to the sale, 
and that respondent’s employee opened as many boxes as he de- 
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sired, “ordered the lot closed,” and requested that the grapes not 
be sold to anyone else. The affidavit further shows that respond- 
ent was given all particulars concerning this lot of grapes, in- 
cluding the price paid by complainant, and information that the 
grapes had not been in cold storage. Upon these facts a reduc- 
tion in price was made by complainant from prices previously 
charged respondent for grapes from the same shipment. A price 
of $3 per box was agreed upon by complainant and Muratore for 
the grapes in question. These facts are not denied by respondent. 

In a sale after inspection there exists no implied warranty as 
to quality or condition. Palmer C. Mendelson v. Barnett-Gerstein, 
7 A.D. 1103; Fleischer Brothers & Danziger, Inc. v. Horowitz & 
Grill, 8 A. D. 927, 932. In the absence of an express warranty, 
therefore, a buyer after inspection cannot complain of defects. O. 
B. Chance v. City Produce Company, 7 A. D. 549, 552. With respect 
to respondent’s allegations of a guarantee by complainant, the 
burden of proof is upon respondent to show that complainant ex- 
pressly warranted the quality or condition of the grapes in ques- 
tion. Fleischer Brothers & Danziger, Inc. v. Horowitz & Grill, 
supra. In view of the established facts surrounding the making 
of the contract in question, we think respondent has failed to 
prove by a preponderance of the evidence the express warranty 
alleged. Accordingly, we conclude that respondent became liable 
for payment of the purchase price. 

Respondent’s next contention is that the transaction was not 
one in the course of interstate commerce. No evidence or cita- 
tions of authority have been submitted in support of this allega- 
tion other than respondent’s statement that “Respondent buys 
merchandise to job to various customers in or out of the State as 
it may happen to be.” In support of complainant’s allegation that 
the transaction was one in the course of interstate commerce, 
the affidavit of Theodore H. Garber dated October 3, 1950, shows 
that the grapes were delivered to respondent in the original pack- 
ages in which they were received by complainant from the New 
York Auction Company. We conclude that this transaction was 
one in the course of interstate commerce within the meaning of 
the act. 


The evidence shows that on the day following sale and delivery 
to it, respondent returned the goods to complainant’s place of 
business contrary to complainant’s wishes. Thereafter, complain- 
ant resold the grapes for net proceeds of $62.50. The evidence 
fails to support respondent’s allegation that the resales were im- 
properly made, From the original purchase price of $90 due 
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FINDINGS OF FACT 


1. Complainant, P. & T. H. Garber, Inc., is a corporation whose 
post office address is 107 Dock Street, Philadelphia 6, Pennsyl- 
vania. 

2. Respondent is a partnership composed of Santos Delia and 
Joseph Cucinotti, trading in the name of Delia & Cucinotti, whose 
post office address is 132 Dock Street Philadelphia 6, Pennsyl- 
vania. Respondent was licensed under the act at the time of the 
transaction involved herein. 

3. On or about March 14, 1950, in the course of interstate 
commerce, the parties entered into an agreement for the sale 
by complainant to respondent of 30 boxes of grapes at a price of 
$3 per box ($90) delivered. Prior to the sale, respondent’s em- 
ployee, Carl Muratore, inspected the grapes at complainant’s 
place of business and indicated satisfaction with the produce. On 
the date of sale the grapes were delivered by complainant to re- 
spondent at the latter’s place of business. On the following day, 
contrary to the wishes of complainant, respondent returned the 
grapes to complainant’s place of business. Complainant resold 
the grapes to other customers at sale prices totaling $62.50. 


4. Complainant’s damages amount to $27.50, which is the dif- 
ference between the original contract price of $90 to respondent, 
and the net proceeds of resale amounting to $62.50. 

5. The formal complaint was filed on May 12, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is undisputed that the parties entered into the contract of 
sale, as alleged by complainant; that prior to the sale respondent’s 
employee, Carl Muratore, inspected several of the lugs of grapes 
composing the lot in question and indicated his satisfaction there- 
with; and that the grapes were thereafter delivered to respond- 
ent’s place of business by complainant. Respondent’s defense is 
based on the allegation that its employee did not inspect the entire 
lot, and that the grapes were not as represented by complainant. 
Complainant alleges that respondent had full opportunity for in- 
spection and denies that complainant made any representation as 
to the quality of the grapes. 

In sworn statements submitted by Theodore H. Garber, presi- 
dent of complainant corporation, it is stated that Muratore was 
given full opportunity to inspect the entire lot prior to the sale, 
and that respondent’s employee opened as many boxes as he de- 
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sired, “ordered the lot closed,” and requested that the grapes not 
be sold to anyone else. The affidavit further shows that respond- 
ent was given all particulars concerning this lot of grapes, in- 
cluding the price paid by complainant, and information that the 
grapes had not been in cold storage. Upon these facts a reduc- 
tion in price was made by complainant from prices previously 
charged respondent for grapes from the same shipment. A price 
of $3 per box was agreed upon by complainant and Muratore for 
the grapes in question. These facts are not denied by respondent. 

In a sale after inspection there exists no implied warranty as 
to quality or condition. Palmer C. Mendelson v. Barnett-Gerstein, 
7 A.D. 1103; Fleischer Brothers & Danziger, Inc. v. Horowitz & 
Grill, 8 A. D. 927, 932. In the absence of an express warranty, 
therefore, a buyer after inspection cannot complain of defects. O. 
B. Chance v. City Produce Company, 7 A. D. 549, 552. With respect 
to respondent’s allegations of a guarantee by complainant, the 
burden of proof is upon respondent to show that complainant ex- 
pressly warranted the quality or condition of the grapes in ques- 
tion. Fleischer Brothers & Danziger, Inc. v. Horowitz & Grill, 
supra. In view of the established facts surrounding the making 
of the contract in question, we think respondent has failed to 
prove by a preponderance of the evidence the express warranty 
alleged. Accordingly, we conclude that respondent became liable 
for payment of the purchase price. 

Respondent’s next contention is that the transaction was not 
one in the course of interstate commerce. No evidence or cita- 
tions of authority have been submitted in support of this allega- 
tion other than respondent’s statement that “Respondent buys 
merchandise to job to various customers in or out of the State as 
it may happen to be.” In support of complainant’s allegation that 
the transaction was one in the course of interstate commerce, 
the affidavit of Theodore H. Garber dated October 3, 1950, shows 
that the grapes were delivered to respondent in the original pack- 
ages in which they were received by complainant from the New 
York Auction Company. We conclude that this transaction was 
one in the course of interstate commerce within the meaning of 
the act. 

The evidence shows that on the day following sale and delivery 
to it, respondent returned the goods to complainant’s place of 
business contrary to complainant’s wishes. Thereafter, complain- 
ant resold the grapes for net proceeds of $62.50. The evidence 
fails to support respondent’s allegation that the resales were im- 
properly made, From the original purchase price of $90 due 
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from respondent to complainant, there should be deducted the 
proceeds of $62.50 heretofore received by complainant. Respond- 
ent’s failure to pay complainant the difference between these two 
amounts is a violation of section 2 of the act for which repara- 
tion in the amount of $27.50, plus interest, should be awarded 
complainant. The facts should be published. 












ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $27.50, plus interest thereon at the 
rate of 5 percent per annum from April 1, 1950, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 











(No. 2713) 


D. L. PIAZZA COMPANY v. AL KAISER & Bros., INC. PACA Doc. 
No. 5125. Decided February 28, 1951. 













Dismissal of Petition for Reconsideration 


Where respondent in petition for reconsideration contends that evidence 
establishes a mutual rescission of the contract to purchase grapes from 
complainant and that the Judicial Officer’s conclusions to the contrary 
are in error, held, on reconsideration, that respondent failed to sustain 
the burden of proof and the petition should be dismissed.* 








Dismissal of Petition for Rehearing—Witnesses— 
Failure to Sustain Burden of Proof 
Where respondent requests reopening of the proceeding for the submission 
of the testimony of its counsel with respect to telephone conversations, 
held, that respondent’s witnesses testified, or could have testified, with 
respect to these same matters at the oral hearing and, therefore, the 

petition should be dismissed.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 















DISMISSAL OF PETITION FOR RECONSIDERATION AND REHEARING 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued September 14, 1950, awarding com- 
plainant reparation of $390.47, with interest thereon at the rate 
of 5 percent per annum from October 1, 1947, until paid. On Sep- 









* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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tember 27, 1950, respondent filed a petition for reconsideration 
and rehearing. 

Respondent’s petition for reconsideration is directed solely to 
our conclusion that there was no mutual rescission of the contract 
existing between the parties. Respondent contends now, as it did 
in the original proceeding, that the contract for the sale of a car- 
load of grapes by complainant to respondent was mutually re- 
scinded. 

The question presented is whether complainant agreed, by 
word or conduct, to accept back title to the carload of grapes and 
absolve respondent from any and all liability under the original 
contract. This would be a mutual rescission or abrogation of the 
contract. The evidence which is relevant to this issue consists of 
various telegrams exchanged between the parties subsequent to 
the arrival of the grapes and also the telephone conversations 
pursuant to which certain of the telegrams were sent. The testi- 
mony of complainant’s witness, Samuel L. Piazza, regarding the 
telephone conversations, is in conflict in most respects with that 
of respondent’s witnesses, Harry Rothman and Fred Kaiser. In 
our opinion, the testimony of Piazza is entitled to the greater 
weight because it is the more logical and convincing under the 
surrounding circumstances. 

One important fact established by Piazza’s testimony is that 
he notified Rothman that complaints under the act would be filed 
against both respondent and the shipper of the grapes. Such no- 
tice would necessarily negative any inference of consent to a 
rescission which may otherwise arise by redson of complainant’s 
resale of the grapes. In Pacific Odorite Corporation v. Gersh, 94 
Cal. App. 2d 174, 210 P. 2d 318 (1949) the court stated: 

“While a consent of rescission may be evidenced by conduct, 
. .. the retaking of possession of the business by respondent, 
its operation and resale are not necessarily inconsistent with 
an intention to hold appellant to his contract .. . especially in 
view of notice to appellant, at the time that he orally refused 
to proceed with the sale, that he would probably be sued for 
damages and later notice to his attorney that after resale such 
suit would be commenced .. .” 

Respondent alleged, and had the burden of proving, that there 
was a mutual rescission of the contract. In our opinion, respond- 
ent failed to sustain this burden. 

Respondent requests reopening of the proceeding for the pur- 
pose of offering the testimony of respondent’s counsel who par- 
ticipated in the telephone conversations with Piazza on Septem- 
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ber 11, 1947. It is stated that this testimony was not previously 
offered because it was not deemed proper for counsel to also ap- 
pear as a witness and further that it was believed that the evi- 
dence submitted was sufficient to establish respondent’s case. 

The conversations concerning which counsel would testify are 
set forth in an affidavit attached to the petition. It appears that 
Harry Rothman or Fred Kaiser did testify, or could have testi- 
fied, to these matters. To reopen a proceeding for the submission 
of evidence which could have been submitted in the original hear- 
ing would eliminate the essential element of finality. 

A further reason exists here why the proceeding should not be 
reopened. We are convinced that Piazza notified Rothman a com- 
plaint would be filed against respondent and that this is a de- 
cisive factor. From the affidavit it does not appear that counsel 
would dispute Piazza’s testimony in this respect. 

For the reasons stated, respondent’s petition for reconsidera- 
tion and rehearing is hereby dismissed without service upon 
complainant. 

The reparation awarded in the order of September 14, 1950, 
shall be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2714) 


VAN BUREN COUNTY FRUIT EXCHANGE, INC. v. C. D. SHAFFER. 
PACA Doc. No. 5471. Decided February 28, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent three truckloads of peaches, apples, 
cucumbers, tomatoes, and blueberries, but respondent failed to pay the 
purchase price and failed to answer the complaint, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay the purchase price is a violation of the act, for which reparation 
should be awarded complainant.* 


Van Buren County Fruit Exchange, Inc., of Hartford, Michigan, for com- 
plainant. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in ae and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C 499a 
et seq.). Complainant filed an informal complaint on October 5, 
1950, and a formal complaint on November 10, 1950, alleging 
that it sold to respondent three truckloads of peaches, apples, 
cucumbers, tomatoes, and blueberries, and shipped this produce; 
that respondent accepted the commodities; and that respondent 
has failed to pay any part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served on respondent by registered mail 
on December 15, 1950. On December 18, 1950, a copy of the re- 
port of investigation was served on complainant. 

At the time of service of the documents upon him, respondent 
was notified in writing that an answer to the formal complaint 
should be filed within 20 days thereafter, and that failure to file 
an answer would constitute a waiver of hearing and would be 
deemed an admission of the allegations of the complaint. Not- 
withstanding such notice, respondent failed to file an answer. The 
issuance of the order is therefore authorized without further 
formal proceedings. 

FINDINGS OF FACT 


1. Complainant, Van Buren County Fruit Exchange, Inc., is a 
corporation whose post office address is Hartford, Michigan. 


2. Respondent is an individual, Carroll D. Shaffer, doing busi- 
ness as C. D. Shaffer, whose post office address is 601 Preston 
Avenue, Houston, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On August 17, August 23, and August 28, 1950, in the 
course of interstate commerce, complainant sold to the respond- 
ent three truckloads of peaches, apples, cucumbers, tomatoes, and 
blueberries at the agreed price of $4,027.05. 


4. The three truckloads were shipped on August 17, August 
23, and August 28, 1950, respectively, from Hartford, Michigan, 
to respondent at Houston, Texas. 

5. Upon arrival of the commodities at destination, respondent 


accepted them, but has since failed to pay the complainant the 
agreed purchase price of $4,027.05, or any part thereof. 


6. Formal complaint was filed within 9 months after the cause 
of action accrued. 





246 PERISHABLE AGRICULTURAL COMMODITIES No. 2715 
ACT, 1930 Cite as 10 A.D. 246 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint (7 
CFR 47.8(c) ). 

The facts thus admitted are that respondent has failed to pay 
the agreed purchase price of three truckloads of produce, shipped 
according to contract between the parties and received by the 
respondent. In addition, the report of investigation shows that 
in September 1950 respondent admitted to a representative of 
the Department that he bought and received the three shipments 
in question and owed complainant the sum claimed. Respondent 
stated that a lack of funds was his only reason for failing to pay. 

Respondent’s failure to pay complainant the purchase price of 
the three shipments is in violation of section 2 of the act. Repara- 
tion in the amount of $4,027.05, plus interest, should be awarded 
complainant. The facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant as reparation $4,027.05, plus interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2715) 


In re PORT COMPRESS COMPANY, FRED W. CROOK, AND FRED L. 
Crook, SR. United Warehouse Act Doc. No. 1. Decided Febru- 
ary 5, 1951. 


Revocation of Warehouse License—Conversion of Stored Cotton— 
False Reports—Failure to Keep Proper Books—Effect of Sale of 
Facility Prior to Issuance of Complaint upon Determination to 
Revoke License—Effect of Lack of Intent to Renew License upon 
Determination to Revoke License 


Where, in a disciplinary proceeding under the United States Warehouse Act, 
respondents operating federally licensed warehouse were charged with 
converting stored cotton, making false reports, and failing to keep 
proper records, in violation of the act, and where respondents entered 
into a stipulation, admitting the facts, but contended that the Secretary 
was without jurisdiction to enter any order on the ground that the 
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warehouse was sold and respondents no longer desired a license, the 
Judicial Officer held that the action taken prior to issuance of the 
complaint constituted a temporary suspension rather than revocation, 
and that the subsequent sale of the warehouse did not operate to 
defeat the Secretary’s jurisdiction, and, therefore, ordered the revocation 
of respondents’ license and publication of the facts as provided by the 
act.* 


Wilful and Flagrant Violations of Act—Conversion of Stored Cotton 


Where respondents have admitted as stated in Findings of Fact 4, 5, 6, and 
7 that the picking of loose cotton above 7/10 of a pound per bale is 
“|. . excessive or otherwise improper... unauthorized and unwarranted 
to the extent of approximately 4 pounds per bale .. .”, it does not 
follow that the accumulation of any amount of loose cotton greatly in 
excess of 7/10 of a pound per bale is permissible simply because there 
may be a practice of accumulating around 7/10 of a pound per bale 
because of picking for sampling. The accumulation and sales complained 
of here constituted not only unlawful removal but conversion and the 
violations were plainly wilful and flagrant.* 


Violations of Act—Making False Reports 


Respondents’ contention that there was no violation of reporting require- 
ments as stated in Findings of Fact 8, 9, 12, and 13 because the 
reports were over the telephone to subordinates of the Secretary is 
untenable because the respondents admitted the making of false reports 
to the Secretary and also because the applicable statutory provisions 
are not restricted to written reports or reports to the Secretary 
personally.* 


Violations of Act—Failure to Keep Records of Sales of 
Loose Cotton—Destruction of Records 


Respondents’ failure to keep records of sales of loose cotton and the destruc- 
tion of records as stated in Finding 14 constitutes wilful and flagrant 
violations in the light of the admitted facts.* 


Disapproyal of Bond as Not Constituting Termination of License 


Disapproval of the bond submitted by respondents cannot be regarded as 
tantamount to a termination of the license issued to the corporate 


respondent.* 


Disapproval of Bond as Not Constituting Termination 
or Revocation of License 


Where a statute requires notice and hearing for revocation of a license, a 
disapproval of a bond submitted because of alleged violations of the 
act and regulations cannot by itself terminate or revoke a license.* 


Telegrams from Officials as Constituting Temporary 
Suspension of License 


The telegrams from officials of the Production and Marketing Administration 
referred to by respondents in their pleadings, held, resulted only in a 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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suspension of the effectiveness of the license, where the parties so 
treated the situation, and the respondents agreed that the license was 
“temporarily suspended”, as shown by Finding of Fact 1.* 


Withdrawal or Surrender of License as Not Affecting Jurisdiction to 
Proceed with Final Adjudication of Revocation—Distinction between 
License Issued for Indefinite Period and License Expiring Yearly 


The respondents’ sale of the warehouse, their attempted withdrawal of any 
application for a license, and the issuance of a new license to the new 
owners and operators of the warehouse do not make it necessary nor 
desirable that the proceeding be ended without final adjudication as 
this is not a case of the withdrawal of an application for a license 
nor a case of an annual license expiring by its terms each year, and, 
furthermore, the courts have held that the withdrawal or surrender 
of a license or permit even before the institution of disciplinary pro- 
ceedings does not remove jurisdiction to proceed with measures to 
revoke the license, and have proceeded with adjudications in cases of 
license revocation even though the license has expired in the meantime.* 


Messrs. Carl R. Bullock, Benjamin M. Holstein, Wm. F. Farrell, and Lee P. 
Pierson, for Production and Marketing Administration. Messrs. S. Eldon 
Dyer and Hayden W. Head, of Corpus Christi, Texas, and Messrs. Daniel 
L. O’Connor and James R. Sharp, of Washington, D. C., for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the United States 
Warehouse Act (7 U.S.C. Chapter 10) instituted by a Statement 
of Charges and Order of Inquiry issued August 31, 1949, by the 
Administrator of the Production and Marketing Administration, 
United States Department of Agriculture, hereinafter called the 
complainant. y 

The respondents are a Texas corporation and two of its of- 
ficers. The corporation operated a warehouse, licensed under the 
act, at Corpus Christi. In general, the respondents are charged 
with violating section 30 of the act and violating the regulations 
under the act by converting to their own use cotton which was 
stored in the warehouse and covered by licensed warehouse re- 
ceipts, by excessively or otherwise improperly removing cotton 
from such bales, selling the loose cotton so obtained for the ac- 
count of the respondents and delivering such cotton to the pur- 
chasers. The corporate respondent is also charged with violating 
section 23 of the act and section 101.34 of the regulations by 
making false reports to the Secretary of the quantities of loose 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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cotton sold by it. This respondent is further charged with violat- 
ing section 23 of the act by failing to keep complete and correct 
records of all loose cotton withdrawn from its warehouse. 


Will Rogers, Office of Hearing Examiners, was designated as 
presiding officer to conduct further proceedings with reference 
to the matters contained in the complaint. After an extension of 
time, the respondents filed an answer denying the charges and 
requesting an oral hearing. After several postponements, a hear- 
ing convened on June 28, 1950. When the hearing opened, 
motions for a bill of particulars and to dismiss previously 
filed by the respondents were withdrawn as well as a motion 
to dismiss argued at the hearing, and the respondents en- 
tered into a written stipulation of facts, waiver of hearing, and 
withdrawal of their answer. No evidence was introduced at the 
hearing. The stipulation was later approved by the Administra- 
tor, Production and Marketing Administration. Following the 
hearing, the respondents submitted a written “Motion for Find- 
ings, Conclusions and Order” and later an “Amended Motion for 
Findings, Conclusion and Order.” The complainant filed pro- 
posed findings of fact, conclusions and order. The respondents’ 
principal proposal was that the proceeding should be dismissed 
as moot because the license involved was terminated when the 
corporate respondent’s bond was not approved on August 3, 1949, 
and because the corporate respondent sold its warehouse and 
withdrew its application for a license. The presiding officer is- 
sued his report on August 10, 1950, recommending that the re- 
spondents be found to have violated the act and the regulations 
as charged, that the corporate respondent’s license be revoked 
and that the facts be published. The respondents filed exceptions 
to the report and requested oral argument. Oral argument was 
set for December 4, 1950, but was postponed to January 22, 1951, 
at the request of the respondents. The argument was held on 
that day before me in Washington, D. C. 

The findings of Fact below set out verbatim the facts stipu- 
lated. 

FINDINGS OF FACT 

1. Fort Compress Company is a corporation organized and ex- 
isting under the laws of the State of Texas. The said corporation 
is a warehouseman under and holds a license issued in accord- 
ance with the provisions of the United States Warehouse Act 
(7 U.S.C. 241-273). On August 3, 1949, the said license was 
temporarily suspended pursuant to the provisions of section 25 
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of the said act (7 U.S.C. 246), and is presently under such 
suspension. 


2. At all times mentioned in the Statement of Charges and 
Order of Inquiry, respondent Frank W. Crook was president and 
respondent Fred L. Crook, Sr., was vice-president and general 
superintendent of the corporate respondent. The said individual 
respondents exercised management and control over the business 
of the corporate respondent, and the transactions hereinafter de- 
scribed were carried out under the direction and supervision and 
by means of the acts of the said individual respondents as officers 
of the corporate respondent. 


3. Respondents Frank W. Crook and Fred L. Crook, Sr., pres- 
ently hold 7,063 shares out of a total of 8,000 shares of the capi- 
tal stock of the corporate respondent. 


4. Between January 1, 1947, and May 9, 1949, 215,660 bales 
of cotton were delivered, for storage or processing or both, to 
the warehouse operated by the corporate respondent at Corpus 
Christi, Texas. Of the quantity of cotton so delivered, 47,642 
bales consisted of cotton which had been pledged to the Com- 
modity Credit Corporation as security for loans. 


5. Between January 1, 1947, and May 9, 1949, the respondents 
sold, removed from the said warehouse and delivered to the pur- 
chaser, 1,032,292 pounds of loose cotton and damaged pickings, 
and received and retained the proceeds thereof in the sum of 
$291,398.74. The said quantity of loose cotton and damaged pick- 
ings was derived from the cotton delivered to and stored in the 
warehouse of the corporate respondent, as described in para- 
graph 4 above. 

6. The quantity of loose cotton and damaged pickings sold and 
delivered by the respondents during the period January 1, 1947, 
to May 9, 1949, as described in paragraph 5 above, represented 
an accumulation of approximately 4.7 pounds for each bale of 
cotton received in the warehouse of the corporate respondent 
during the said period. Such accumulation was the result of ex- 
cessive or otherwise improper picking, sampling, or removal, 
and was unauthorized and unwarranted to the extent of approxi- 
mately four pounds per bale of cotton. 


7. Respondents Frank W. Crook and Fred L. Crook, Sr., dis- 
tributed the said sum of $291,398.74, received as described in 
paragraph 5 above, as follows: to Frank W. Crook, $122,463.19; 
to Fred L. Crook, Sr., $124,222.31; to Port Compress Company, 
$44,340.24; to warehouse superintendent, $400. 
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8. The respondents made entries in their books and records 
showing that $28,332.58 had been received during the calendar 
year 1947 as the proceeds of sales of loose cotton from the cor- 
porate respondent’s warehouse, whereas, in truth and in fact, the 
proceeds of sales of loose cotton from such warehouse during this 
period were $125,905.01. 


9. The respondents made entries in their books and records 
showing that $16,872.14 had been received during the calendar 
year 1948 as the proceeds of sales of loose cotton from the cor- 
porate respondent’s warehouse, whereas, in truth and in fact, 
the proceeds of sales of loose cotton from such warehouse be- 
tween January 1, 1948, and October 28, 1948, were in excess of 
$83,000. 

10. On or about October 29, 1948, the respondents reported to 
the Secretary of Agriculture that 14,925 pounds of loose cotton 
had been sold from the corporate respondent’s warehouse dur- 
ing the period July 25, 1948, to October 29, 1948, whereas, in 
truth and in fact, 238,978 pounds of loose cotton had been sold 
from the said warehouse during such period. 


11. On or about February 9, 1949, respondent Frank W. Crook 


reported to the Secretary of Agriculture that 1,820 pounds of 
loose cotton had been sold from the corporate respondent’s ware- 
house during the period October 29, 1948, to February 9, 1949, 
whereas, in truth and in fact, 127,542 pounds of loose cotton had 
been sold from the said warehouse during such period. 


12. On or about May 11, 1949, respondent Frank W. Crook 
reported to the Secretary of Agriculture that sales of loose cot- 
ton from the corporate respondent’s warehouse during the 1948- 
1949 season aggregated 125 bales, whereas, in truth and in fact, 
sales of loose cotton from.the corporate respondent’s warehouse 
during the 1948-1949 season aggregated approximately 770 bales. 


13. On or about May 11, 1949, respondent Frank W. Crook 
reported to the Secretary of Agriculture that no sales of loose 
cotton were made from the corporate respondent’s warehouse 
between November 30, 1948, and May 9, 1949, whereas, in truth 
and in fact, approximately 175 bales of such cotton were sold 
from the corporate respondent’s warehouse during the said pe- 
riod. 

14. During the period January 1, 1947, to May 9, 1949, no 
records of sales of loose cotton were kept by the respondents, and 
weight and grade records of loose cotton sold from the corpo- 
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rate respondent’s warehouse were destroyed by the respondents 


after such sales. 
CONCLUSIONS 

Section 30 of the act prohibits the conversion or removal, with- 
out lawful authority, from a warehouse of agricultural products 
for which licensed receipts have been or are to be issued. Section 
101.41 of the regulations prohibits the removal of cotton from a 
warehouse unless absolutely necessary to protect the interest of 
holders of receipts. Section 101.26 of the regulations requires 
each warehouseman licensed under the act to exercise such care 
in regard to cotton in his custody as a reasonably prudent owner 
would exercise. 

It is manifest that by virtue of the admitted facts in Findings 
of Fact 4, 5, 6 and 7, the respondents violated section 30 of the 
act and sections 101.41 and 101.26 of the regulations. The re- 
spondents, while professing to abide by the stipulation they en- 
tered, nevertheless contend that because no regulation has been 
promulgated under the act fixing maximum limits of accumula- 
tion of loose cotton, the respondents should not be found to have 
violated the act. The respondents claim in argument (no evi- 
dence on the subject being in the record) that there is an indus- 
try practice of accumulating some loose cotton by picking for 
sampling, etc., and that it is improper to find the respondents in 
violation for accumulating the loose cotton involved. The re- 
spondents, however, have admitted that loose cotton above 
7/10ths of a pound per bale is “. . . excessive or otherwise im- 
proper ... unauthorized and unwarranted to the extent of ap- 
proximately four pounds per bale. . . .” Because there may be a 
practice of accumulating around 7/10ths of a pound per bale 
because of picking for sampling, it does not follow that the ac- 
cumulation of any amount of loose cotton greatly in excess of 
7/10ths of a pound per bale is permissible. The accumulation 
and sales here constituted not only unlawful removal but con- 
version. The violations were plainly wilful and flagrant. 


Section 23 of the act requires each warehouseman conducting 
a warehouse licensed under the act to keep complete and correct 
records of all agricultural products stored therein and with- 
drawn therefrom, and this section of the act and section 101.34 
of the regulations require each such warehouseman to make re- 
ports to the Secretary of Agriculture concerning such warehouse 
and the condition, contents, operations, and business thereof in 
such form and at such times as the Secretary requires. Obviously, 
the act and regulations contemplate and require that such rec- 
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ords and reports be true and accurate. Findings of Fact 8 and 9 
show that section 23 of the act was violated by the making and 
keeping of false records, and Findings of Fact 12 and 13 reveal 
violations of section 23 of the act and section 101.34 of the regu- 
lations in the making of false reports to the Secretary of Agri- 
culture. The respondents’ remonstrance in argument that there 
was no violation of reporting requirements because the reports 
were over the telephone to subordinates of the Secretary is of no 
avail. First, the respondents admitted the making of false reports 
to the Secretary and, second, the applicable statutory provisions 
are not restricted to written reports or reports to the Secretary 
personally. Finding 14 shows additional violations of section 23 
of the act in the failure to keep records of loose cotton and in the 
destruction of records. These violations are also obviously wilful 
and flagrant in the light of the admitted facts. 

As is seen from this decision, we have adjudicated the merits 
of the proceeding although the respondents argue that there can 
be no action taken at this stage of the proceeding except a simple 
order of dismissal for “mootness” or lack of jurisdiction. They 
claim that the license issued under the act to the corporate re- 
spondent was terminated on August 3, 1949, when the bond sub- 
mitted by the corporate respondent was not approved by the Sec- 
retary. The respondents also moved for dismissal at the hearing 
upon the ground that they had arranged to sell the warehouse 
and they stated that they withdrew any application for a license. 
The presiding officer denied this motion but the respondents sug- 
gest that since the warehouse has now been sold and a new license 
issued to the purchasers, this proceeding is moot and should be 
dismissed. 

We cannot agree that disapproval of the bond submitted 
amounted to a termination of the license issued to the corporate 
respondent. It is true that section 101.14 of the regulations re- 
quires that a new bond be submitted and approved each year in 
order that the license remain effective. But, where a statute re- 
quires notice and hearing for revocation of a license, to say noth- 
ing of modern views as to the necessity for a hearing under the 
due process clause of the Constitution for such administrative 
actions as license revocation, a disapproval of a bond submitted 
because of alleged violations of the act and regulations cannot by 
~1"§ 101.14 New bond required each year. Whenever a license has been issued for a period 
longer than one year, such license shall not be effective beyond one year from its effective 
date unless the warehouseman shall have filed a new bond in the required amount with, and 
such bond shall have been approved by, the Secretary, or his designated representative, prior 


to the date on which said license would have expired had it been issued for but one year, 
subject to the provisions of § 101.13,” 
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itself terminate or revoke a license. Regardless of how phrased, 
the telegrams? from officials of the Production and Marketing 
Administration referred to by the respondents in their pleadings 
resulted only in a suspension of the effectiveness of the license. 
The parties so treated the situation during the proceeding and, 
as shown by Finding of Fact 1, the respondents agreed that the 
license was “temporarily suspended” on August 3, 1949. 

There was jurisdiction for this proceeding when it commenced. 
Therefore there is jurisdiction to make final adjudication. Stand- 
ard Container Manufacturers Ass’n, Inc. v. Federal Trade Com- 
mission, 119 F.(2d) 262, 265 (C.C.A. 5th, 1941). The respond- 
ents’ sale of the warehouse, their attempted withdrawal of any 
application for a license, and the issuance of a new license to the 
new owners and operators of the warehouse do not make it nec- 
essary or desirable that the proceeding be ended without final 
adjudication. This is not a case of the withdrawal of an applica- 
tion for a license. The corporate respondent was licensed and its 
license was temporarily suspended pending a hearing. Courts 
have held that withdrawal or surrender of a license or permit 
even before the institution of disciplinary proceedings does not 
remove jurisdiction to proceed with measures to revoke the li- 
cense or permit. In Re Clifton, 155 So. 324 (1934); Motors Fi- 
nance and Guaranty Corp. v. Georgia Securities Corp., 122 S. E. 
782 (1934) ; Dougherty v. Superior Court, 74 F. (2d) 549 (1937) ; 
In Re Sibley, 9 So. (2d) 366 (1942). In recent years, the courts 
have also proceeded with adjudication in cases of license revoca- 
tion even though the license has expired in the meantime. The 
reasons for not dismissing such a case as moot are given in 
Burke v. Coleman, 202 S. W. (2d) 809, 810 (1947),° as follows: 


2“R.WA040 GOVT NL PD-WASHINGTON DC 3 
PORT COMPRESS CO 
CORPUS CHRISTI TEX 
BOND CONNECTION RENEWAL YOUR WAREHOUSE LICENSE JULY 20 NOT 
ACCEPTED AND LICENSE WILL NOT BE CONTINUED BECAUSE OF APPARENT 
EXCESSIVE PICKING LOOSE COTTON AND WRONGFUL DISPOSITION. LICENSED 
RECEIPTS COULD NOT LEGALLY BE ISSUED AFTER JULY 19 AND MAY NOT 
NOW BE ISSUED 
S. R. NEWELL ACTING ASSISTANT ADMINISTRATOR” 

“R.WB068 GOVT NL PD-WASHINGTON DC 5 
PORT COMPRESS CO 
CORPUS CHRISTI TEX 
REFERENCE OUR WIRE AUGUST 8 REGARDING FAILURE RENEW YOUR 
LICENSE, WILL BE GLAD TO AFFORD YOU OPPORTUNITY TO PRESENT YOUR 
VIEWS ANY DAY NEXT WEEK EXCEPT TUESDAY HERE IN WASHINGTON. 
MEANTIME LICENSED RECEIPTS MAY NOT BE ISSUED 

F K WOOLLEY PROD & MKTG ADM” 
3 The trial court had reversed the revocation of a liquor license by the supervisor of liquor 

control and the license expired before appellate review. 
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“As a matter of fact there have been several cases in other 
jurisdictions . . . decided in another day, which have consid- 
ered the expiration of the license prior to appellate review 
such a supervening event as to render moot that which, except 
for the event, would be a controversy upon which judicial 
power could and would act. 42 Am. Jur., Sec. 193, p. 571; 
53 Mar. L. R. 628. In those cases a county board had issued 
a liquor license, or a circuit court had mandamused the is- 
suance of a license, and objectors had appealed, the license 
expiring in the meanwhile. Those cases were put upon the 
ground that the court’s judgment would be ineffective, that no 
one would be benefited or injured by a decision and that the 
court could not try the question of whether a license should 
be granted. But the doctrine of moot case is not inexorably 
applicable merely because of the court’s inability to act upon 
an expired license. The force of other considerations, especially 
in present day administrative procedure, may be so great as 
to compel an adjudication upon the merits, despite the ineffec- 
tiveness of the judgment with respect to the immediate con- 
troversy. 42 Am. Jur., Sec. 193, p. 572; 53 Har. L. R. 628. Espe- 
cially in the case of ‘short term’ administrative orders (such 
as the suspension of a license), the inflexible application of the 
doctrine of moot case would defeat the right of judicial review, 
a right now contemplated by the Constitution and the Liquor 
Control Act. Mo. R.S. A. Const. Art. V, Sec. 22; Mo. R.S.A. 
§ 4905b, Laws Mo. 1945, S. B. 329. In some instances the ap- 
plication of the doctrine would defeat the purpose of the law. 
As was aptly said in a case under the act, ‘We think that it is 
not a moot case, for the reason that these parties have a right 
to a final determination of their rights.’ State ex rel. Henderson 
v. Cook, 353 Mo. 272, 276, 182 S. W. 2d 292, 294. Then, there 
is the question of the licensee’s right to future licenses and 
the just effect of previous administrative rulings upon his fu- 
ture applications. Technical Radio Laboratory v. Federal Radio 
Comm., 59 App. B. C. 125, 36 F. 2d 111, 113, 66 A. L. R. 1355; 
Seila’s Liquor License Case, 124 Pa. Super. 519, 190 A. 203. 
Finally, but not least important, is the public interest in the 
fair and proper administration of the liquor laws. State ex rel. 
Henderson v. Cook, supra; Morrison v. Hess, Mo. Sup., 231 
S. W. 997, 999, 18 A. L. R. 433. In view of all these considera- 
tions the present appeal does not present a moot case.” 


All the reasons motivating the court’s action in Burke v. Cole- 
man are doubly appropriate in an administrative proceeding 
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where the agency is charged with the duty of administering a 
statute for the public good and where the respondents may apply 
for a license in the future. Furthermore, section 25 of the act 
authorizes the Secretary to publish findings after opportunity for 
a hearing where a warehouseman is not fully performing the 
duties imposed by the act. In view of the foregoing, we are not 
persuaded by the respondents that there should be no final adju- 
dication upon the merits in this proceeding. Indeed, we believe 
that we should enter an order of revocation. There is at least a 
question as to what the legal status of the corporate respondent 
would be with respect to a license if the license is not revoked 
and the respondent should repurchase the warehouse and sub- 
mit an adequate bond. This is not a case of an annual license 
expiring by its terms each year. The license was issued for an in- 
definite period and was temporarily suspended. Regardless of the 
sale of the warehouse and the licensing of the corporate respond- 
ent’s successor, we think we should remove all possible doubts 
by revoking the license. 

All other motions, requests, objections, etc., of the respondents 
inconsistent with this decision and order are denied including 
the motion to dismiss the individual respondents. Corporations 


can act only through officers and there is nothing illegal or in- 
appropriate in making the individual respondents parties to the 
proceeding. 


ORDER 
Effective on the date hereof, the license issued under the act 
to the corporate respondent, Port Compress Company, is revoked. 
The facts and circumstances set forth herein shall be published. 
A copy of this decision and order shall be served upon each of 
the respondents by registered mail or in person. 





COURT DECISIONS 


AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION ¥. 
S. T. RuNzo & Co., INC., A CORPORATION.* Decided March 6, 
1951. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF PENNSYLVANIA 


Civil Action No. 9090 


Motion for Judgment on Pleadings—Facts Alleged by Adverse Party 
to be Taken as True 


In considering a motion for judgment on the pleadings, the facts alleged 
by the party whose interests are adverse to the party making the motion 
must be taken to be true and the inquiry is whether upon those facts 
a cause of action has been stated.** 


Denial of Motion for Judgment on Pleadings—Appeal and Answer by 
Respondent as Creating Issues of Defense 


Where the appeal and answer of respondent create issues which would be 
a defense to the claim of complainant if believed and properly proved, 
the motion for judgment on the pleadings is denied.** 


Pleadings upon which Conduct of Trial De Novo Shall Proceed 


The action in the district court shall be a trial de novo and shall proceed 
in all respects like all other civil suits for damages, except that the 
findings of fact or order or orders of the Secretary shall be prima 
facie evidence of the facts therein stated. Such petition and pleadings, 
certified by the Secretary upon which decision was made by him upon 
filing in the district court, shall constitute the pleadings upon which 
said trial de novo shall proceed, subject to any amendment allowed 
in the district court.** 


What Constitutes Trial De Novo—Rule of Evidence 
Not Precluding any Defense 


Trial de novo is generally held to mean a trial anew of the entire proceed- 
ings, including the hearing of evidence as though no previous action 
had been taken. This provision in the Act does not declare that the 
trial shall be de novo on the evidence submitted before the Secretary, 
nor that it shall be de novo on that evidence with the right to introduce 
additional evidence; nor that it shall be de novo, except that the finding 
shall be prima facie of the facts and not subject to attack for lack 
of supporting evidence unless the evidence offered before the Secretary 
is produced in the trial. The act authorized a trial de novo as in other 
civil suits for damages with only one exception, and that is, that such 
findings and orders shall be prima facie of the facts therein stated. 
It establishes a rule of evidence and does not prevent any defense.** 


* Same case as 9 A.D. 799.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Power of Secretary to Adopt and Promulgate 
Rules of Procedure 


There is no question that the Secretary of Agriculture, being the head of 
an administrative agency, had inherent power to adopt and promulgate 
rules of procedure, which have the force and effect of law, providing 
they are resaonable.** 


Right to Appeal in Default Cases 


In view of the provisions of the Act which set forth the circumstances under 
which the Secretary may enter a reparation order, one of which is the 
failure of the party complained against to answer a complaint, and 
since the Act makes no exceptions in specifically giving an adverse 
party affected by the reparation order of the Secretary a right to appeal 
to the United States District Court, there is a right to appeal in 
default cases.** 


Statutes—Construction and Interpretation— 
Reading Act as a Whole 


It is necessary to read the Act as a whole to determine the intent of Congress 
relative to the appeal provisions.** 


Statutes—Construction and Interpretation— 
Ascertaining Intent of Act 


If Congress intended that a right to appeal did not exist, where the Secretary 
entered a reparation order by default, it would have been so provided.** 


Admission of Facts Set Forth in Motion to Dismiss Appeal 


The motion to dismiss the appeal amounts to an admission of all facts set 
forth in the appeal. A motion to dismiss must be denied unless it clearly 
appears that the allegations of fact set forth in the pleading, which is 
attached, is insufficient to entitle the complaining party to recover.** 


Proceedings on Appeal Governed by Federal Rules 
of Civil Procedure 


Proceedings on appeal to the federal district court from reparation order 
of the Secretary of Agriculture under the Act are governed by Federal 
Rules of Civil Procedure except with respect to the manner of com- 
mencement of the proceeding.** 


Effect of Failure to Raise Defenses before Secretary on Appeal 


The fact that defenses were not raised in the proceeding before the Secre- 
tary of Agriculture, does not preclude a party adversely affected by a 
reparation order to present any proper defense after the perfection 
of his appeal to the United States District Court.** 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Defenses Clearly Set Forth on Appeal 


The appeal proceeding clearly sets forth the defense to the action of com- 
plainant against respondent. The answer filed by respondent amounts 
to not more than a re-affirmation of the facts set forth in the appeal** 


Liberal Construction of Federal Rules of Civil Procedure 


The Federal Rules of Civil Procedure should be liberally construed in order 
to bring about a fair and impartial administration of justice. Since the 
appeal is heard de novo, it is proper under the Act to permit an 
answer to be filed in court which raises matters to be adjudicated in a 
trial de novo.** 


OPINION 


WALLACE S. GOURLEY, District Judge: 

The matters before the Court arise out of an appeal by S. T. 
Runzo & Co., Inc., hereinafter referred to as “Runzo,” from a 
reparation order of the Secretary of Agriculture in which dam- 
ages were awarded in the amount of $1497.80, with interest, in 
favor of American Fruit Growers, Inc., hereinafter referred to 
as “American.” 


Motions have been filed by American as follows: 


1. Motion for judgment on the pleadings. 

2. Motion to dismiss appeal of Runzo from reparation order 
entered by the Secretary of Agriculture in favor of American. 

3. Motion to strike answer of Runzo to claim originally filed 
by American with Secretary of Agriculture. 


1. MOTION FOR JUDGMENT ON THE PLEADINGS. 

In considering a motion for judgment on the pleadings, the 
facts alleged by the party whose interests are adverse to the 
party making the motion must be taken to be true and the in- 
quiry is whether upon those facts a cause of action has been 
stated. Art Metal Const. Co. for use of McCloskey & Co., Ine. v. 
Lehigh Structural Steel Co., 3 Cir., 116 F. 2d 57. 


The appeal and answer of Runzo create issues which would be 
a defense to the claim of American if believed and properly 
proved. In view thereof, the motion for judgment on the plead- 
ings is denied. 
2. MOTION TO DISMISS APPEAL OF RUNZO FROM 
REPARATION ORDER ENTERED BY THE SECRETARY 
OF AGRICULTURE IN FAVOR OF AMERICAN. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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The act provides, inter alia, that the Secretary of Agriculture 
shall determine the amount of damages, if any, to which the 
complaining party is entitled as a result of the violation of said 
Act, and shall make an order directing the offender to pay to the 
complaining party such amount as may be determined to be due 
on or before the date fixed in the reparation order under any of 
the following terms or conditions: 


(a) After hearing on a complaint made by any person. 

(b) Without hearing as provided in the Act. 

(c) Upon failure of the party complained against to answer a 
complaint duly served within the time prescribed by the Secre- 
tary. 

(d) Upon failure to appear at a hearing after being duly noti- 
fied as directed by the Secretary. 7 U.S.C. A. Section 499g (a). 


The Act further provides that either party adversely affected 
by the entry of a reparation order by the Secretary may, within 
thirty days from and after the date of such order, appeal there- 
from to the District Court of the United States for the district 
in which said hearing was held. 


It is not questioned that the appeal was perfected by Runzo in 
accordance with the provisions of the Perishable Agricultural 
Commodities Act, hereinafter referred to as “the Act.” 7 U.S.C.A. 
Section 499 et seq. 


The action in the district court shall be a trial de novo and 
shall proceed in all respects like all other civil suits for damages, 
except that the findings of fact or order or orders of the Secre- 
tary shall be prima facie evidence of the facts therein stated. 
Such petition and pleadings, certified by the Secretary upon 
which decision was made by him upon filing in the district court, 
shall constitute the pleadings upon which said trial de novo shall 
proceed, subject to any amendment allowed in the district court. 
7U.8.C. A. 499g(c). 


Trial de novo is generally held to mean a trial anew of the en- 
tire proceedings, including the hearing of evidence as though no 
previous action had been taken. This provision in the Act does 
not declare that the trial shall be de novo on the evidence sub- 
mitted before the Secretary, nor that it shall be de novo on that 
evidence with the right to introduce additional evidence; nor that 
it shall be de novo, except that the finding shall be prima facie 
of the facts and not subject to attack for lack of supporting evi- 
dence unless the evidence offered before the Secretary is produced 
in the trial. It authorized a trial de novo as in other civil suits 
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for damages with only one exception, and that is, that such find- 
ings and orders shall be prima facie of the facts therein stated. 
It establishes a rule of evidence and does not prevent any defense. 
Spano v. Western Fruit Growers, 10 Cir., 83 F. 2d 150. 


It is the contention of American that Runzo, appellant, failed 
to comply with the provisions of the Act and regulations promul- 
gated by the Secretary, in that Runzo failed to file an answer 
to the claim of American before the Secretary of Agriculture. 
This neglect resulted in the Secretary entering default judgment 
in favor of American and against Runzo. 


Pursuant to the provisions of said Act, 7 U.S.C. A. Sections 
499f(a) and 499g(a), the Secretary established rules of practice 
which provided, inter alia, that within twenty days after service 
of the formal complaint, an answer shall be filed by the respond- 
ent and that a failure to file said answer within the time pre- 
scribed by the Secretary shall constitute a waiver of hearing and 
an admission of the facts alleged in the complaint. Section 47.8 (a), 
47.8(c) Rules of Practice promulgated by the Secretary of Agri- 
culture. 

There is no question that the Secretary of Agriculture, being 
the head of an administrative agency, had inherent power to 
adopt and promulgate rules of procedure, which have the force 
and effect of law, providing they are reasonable. Hill v. Federal 
Trade Commission, 5 Cir., 124 F. 2d 104. 


The Act makes no exceptions in specifically giving an adverse 
party affected by the reparation order of the Secretary a right 
to appeal to the United States District Court. It is necessary to 
read the Act as a whole to determine the intent of Congress rela- 
tive to the appeal provisions. 


In view of the provisions in the Act which set forth the cir- 
cumstances under which the Secretary may enter a reparation 
order, one of which is the failure of the party complained against 
to answer a complaint, if Congress intended that a right to ap- 
peal did not exist, where the Secretary entered a reparation order 
by default, it would have been so provided. 


The motion to dismiss the appeal amounts to an admission of 
all facts set forth in the appeal. A motion to dismiss must be de- 
nied unless it clearly appears that the allegations of fact set forth 
in the pleading, which is attached, is insufficient to entitle the 
complaining party to recover. Kroese v. General Steel Castings 
Corp., et al., 3 Cir., 179 F. 2d 760. The motion to dismiss the ap- 
peal is denied. 
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PERISHABLE AGRICULTURAL COMMODITIES 
ACT, 1930 


8. MOTION TO STRIKE ANSWER OF RUNZO TO 
CLAIM ORIGINALLY FILED BY AMERICAN WITH SEC- 
RETARY OF AGRICULTURE. 


Proceedings on appeal to the federal district court from repa- 
ration order of the Secretary of Agriculture under the Act are 
governed by Federal Rules of Civil Procedure except with re- 
spect to the manner of commencement of the proceeding. Login 
Corp. v. Botner et al., 74 F. Supp. 133. 

The fact that defenses were not raised in the proceeding be- 
fore the Secretary of Agriculture, does not preclude a party 
adversely affected by a reparation order to present any proper 
defense after the perfection of his appeal to the United States 
District Court. Ernest E. Fadler Co. v. Hesser, 10 Cir., 166 F. 
2d 904. 

The appeal proceeding clearly sets forth the defense to the 
action of American against Runzo. The answer filed by Runzo 
amounts to not more than a re-affirmation of the facts set forth 
in the appeal. 

The Federal Rules of Civil Procedure should be liberally con- 
strued in order to bring about a fair and impartial administration 
of justice. Since the appeal is heard de novo, I believe it proper 
under the Act to permit an answer to be filed in this court which 
raises matters to be adjudicated in a trial de novo. 

The motion to strike the answer of the appellant in this court 
is denied. 

An appropriate Order is filed herewith. 
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ORDER 


AND NOW, this 6th day of March, 1951, the motion of Ameri- 
can Fruit Growers, Inc., for judgment on the pleadings is denied; 
The motion of American Fruit Growers, Inc., to dismiss the ap- 
peal of S. T. Runzo & Co., Inc., is denied, and the motion of 
American Fruit Growers, Inc., to strike answer of Runzo to 
claim originally filed by American with Secretary of Agriculture 
is denied. 

IT IS FURTHER ORDERED AND DIRECTED that said ac- 
tion be placed on the trial calendar for the term which commences 
April 9, 1951. 
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INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DECISIONS 


FEBRUARY 1951 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL No. 


REQUEST OF PETITIONER AND CONSENT OF RESPONDENT 

Upon request of petitioners and consent of re- 

spondent the petition is dismissed and the relief 
requested therein is denied 


WITHDRAWAL OF PETITION 

Upon request of petitioner to withdraw the peti- 
tion without prejudice and consent of respond- 
ent, the petition is considered withdrawn without 
prejudice 

Where petitioner requested to withdraw its peti- 
tion and respondent did not object to the with- 
drawal, accordingly, the petition is considered 
withdrawn 


COMMODITY EXCHANGE ACT 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Respondent’s petition for reconsideration of prior 
order is dismissed, since all questions raised and 
argument made in support of this petition were 
fully considered at the time of issuing the order 
to which objection is made, and the stay order 
of October 31, 1950, is vacated and, beginning 
on the 30th day after the date of this order, all 
contract markets shall refuse all trading privi- 
leges thereon to respondent for a period of 60 


STAY ORDER 


Vacation of 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Unfair, unjustly discriminatory and deceptive practices 2689 


DISMISSAL 
Petition for rehearing and reargument 
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FEBRUARY 1951 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


HEARING No. 
ORDER REOPENING 
Hearing reopened to obtain more information on 
pertinent matters including percentage of 
branded animals at posted stockyards in 
Oklahoma 


RATES AND CHARGES 


INCREASE IN 
Increased rates authorized inasmuch as parties are 
agreed and no person has objected 


New tariff providing for higher temporary rates 
authorized upon petition and answer as well 
as opportunity for public to be heard 


Petition for increased rates granted upon notice to 
the public and opportunity to be heard as well 
as agreement of the parties 


MODIFICATION OF 
Current rate order modified and continued as 
modified upon consent of the parties and notice 
to public 


Current rate orders modified upon agreement of 
the parties and after notice to public and 
continued as modified 


REHEARING AND REARGUMENT 


DENIAL OF PETITION FOR 
Respondent’s petition for rehearing and reargu- 
ment of the order issued on July 18, 1950, is 
dismissed for failure to show any error in the 
prior decision and order 


REGISTRATION 


SUSPENSION OF 
Where the Order of Inquiry charged respondent 
with wilful violations of various provisions of 
the act and the respondent, in a stipulation, 
admitted the charges set forth in the Order of 
Inquiry and consented to the issuance of an 
appropriate order not to exceed a cease and 
desist order with a sixty day suspension to be 
held in abeyance for a period of two years, 
which was recommended by the Livestock 
Branch, respondent is ordered to cease and 
desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices charged 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued No. 
SUSPENSION OF—Continued 
in said Order of Inquiry and ordered to maintain 
his accounts, records and memoranda so as to 
fully and correctly disclose all transactions in- 
volved in his business, and respondent’s registra- 
tion is suspended for a period of sixty days, 
such suspension to be held in abeyance and not 
to become effective unless respondent shall be 
found, after an opportunity for a hearing, to 
have again violated the act or the regulations 
within two years from the date of the order_- 


VIOLATION OF ACT 


Failure to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions in- 
volved in respondent’s business 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION 


WETNESS OF GRAPES ON QUESTION OF 
Wetness ranging from 1 to 35 percent in most 
samples, in many none, with an average of 
approximately 6 percent wet berries is not ab- 
normal. These lugs with 35 percent wetness 
must have been in the minority or the average 
could not have been only 6 percent 2711 


ABNORMAL TRANSPORTATION SERVICE 


Effect of, on warranty of suitable shipping condition_-_ 


BROKER’S MEMORANDUM OF SALE 


EVIDENCE OF CONTRACT TERMS 
A broker’s memorandum of sale is not a written 
contract but only the broker’s understanding of 
a previously consummated contract, and where 
the terms of such contract are in dispute, evi- 
dence of the prior negotiations, both written 
and oral, are material and relevant 


CONFLICT OF LAWS 


Applicability of statute of frauds to contract of pur- 
chase and sale under act 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONSIGNMENT No. Page 


Effect of failure to return advance made by consignee 
when delivery of commodity not made 203 


CONTRACT OF GUARANTY 


Transaction of, as constituting interstate commerce--- 


CONTRACT OF PURCHASE AND SALE 


DETERMINATION OF VALIDITY OF 

The validity of contracts to sell perishable agricul- 
tural commodities in interstate commerce is 
determined by the act and the regulations issued 
under it to the extent that they are applicable; 
however, the law of the state, the rules of which 
would be applicable under the conflict of laws, 
continues to be applicable to the determination 
of the question of validity to the extent that 
the Federal act and regulations do not provide 
a rule for its solution 


COUNTERCLAIM 


DISMISSAL OF 
Where respondent seeks recovery of damages al- 
legedly sustained from complainant’s rejection 
of frozen peaches and cauliflower delivered 
under contracts of sale, held, that respondent 
failed to establish its damages and the counter- 
claim should be dismissed 


DISMISSAL FOR FAILURE TO FILE WITHIN LIMITATION 
PERIOD 
Where respondent asserted a counterclaim to com- 
plainant’s action for repayment of balance of 
funds advanced to respondent in connection 
with a consignment agreement, based upon a 
different transaction which occurred in the fall 
of 1947, it is held, that, while it is not shown 
just when the cause of action upon which the 
counterclaim is based accrued, it is clear from 
the evidence that the counterclaim was not filed 
within the statutory period of 9 months allowed 
by the act for filing such claims and hence the 
Department has no jurisdiction, and the counter- 
claim should be dismissed 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


COUNTERCLAIM—Continued No. Page 
MATTER NOT CONSTITUTING 
Where in its correspondence with the Department 
respondent expressed confidence that the matter 
of the mixed vegetable sales would be settled 
by the insurance company, held, that this does 
not constitute an informal complaint 


DAMAGES 


BREACH OF WARRANTY AS TO SIZE OF TOMATOES 

Where a seller warranted tomatoes to be of a 
certain size, the buyer sold to a sub-vendee 
with the same warranty, the tomatoes were not 
as warranted, and the sub-vendee recovered from 
the buyer in a proceeding before the Secretary 
of Agriculture, it is held, that the damages 
which the buyer was required to pay the sub- 
vendee are not recoverable by the buyer against 
the seller as consequential damages for breach 
of warranty of quality because they were so 
remote as not to have been within the con- 
templation of the seller and the buyer at the 
time of entering into the contract, and that the 
proper measure of the buyer’s damages is the 
difference in value between tomatos of the size 
which the seller agreed to deliver and the 
tomatoes actually delivered 


BREACH OF WARRANTY AS TO WEIGHT OF CARROTS 
Proper measure of damages is the difference in 
value between carrots meeting contract require- 
ments as to weight and carrots of the weight 
actually delivered 2706 


Loss OF PROFIT 
Not recoverable where not in the contemplation 


of the parties 


Loss OF PROFITS AS, WHEN RECOVERABLE 

In order to recover less of expected profits as 
special damages the buyer must show that such 
damages were within the contemplation of the 
parties, which in turn requires proof that the 
seller entered into the contract in controversy 
with knowledge of the terms of the contract 
of resale and with knowledge that a replace- 
ment purchase to fulfil the resale contract could 
not be made in the event of a breach 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES—Continued No. Page 
MEASURE OF, BASED ON BREACH OF WARRANTY 
General damages for breach of warranty are 
measured by the difference between the market 
value of the produce actually delivered and 
the market value of the produce meeting con- 
tract requirements 


MEASURE OF, BASED ON BREACH OF WARRANTY AS TO 
SIZE OF TOMATOES 
Damages for breach of warranty as to size dis- 
tinguished from consequential damages for 
breach of warranty of quality 


Measure of, based on rejection of commodity 


DEFAULT 


Admission of facts alleged in complaint by 
2699:177; 2714:246. 


Waiver of oral hearing by 
2699:177; 2714:246. 


DELAY 


Effect of, due to 72-hour hold-over at assembly point 
under marketing agreement and order 


DISMISSAL 


BREACH OF WARRANTY OF SUITABLE SHIPPING CON- 
DITION 

Where the evidence indicated that the alleged 
abnormal transportation service had little or 

no effect on the condition of the commodity 
found upon arrival at destination, held, that 
respondent’s claim of breach of warranty of 
suitable shipping condition is not barred by 

said alleged abnormal transportation service, 

and, therefore, the complaint should be dismissed 


FAILURE TO DELIVER BECAUSE OF IMPOSSIBILITY OF 
PERFORMANCE 
Where complainant contracted for the purchase 
from respondents of carloads of grapes from a 
specific vineyard, shipment to begin on a certain 
date, but no grapes were shipped by respondents 
because the grapes failed to mature, held, that 
since performance by respondents was rendered 
entirely impossible by climatic conditions, re- 
spondents were not liable in damages and the 
complaints should be dismissed 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued No. 


FAILURE TO PROVE DAMAGES 
Where respondent breached an express warranty 
as to size of apples, and complainant failed to 
establish the value of the produce actually 
delivered, held, the reparation complaint should 
be dismissed 


LAWFUL REJECTION OF COMMODITY 

Where complainant sold three carloads of potatoes 
to respondent in f.o.b. sales, and the latter 
rejected the shipments upon arrival, and the 
destination inspection certificates show that the 
shipments contained averages of 6 and 16 per- 
cent Slimy Soft Rot, held, the potatoes were 
not in suitable shipping condition, respondent’s 
rejections, therefore, were not without reason- 
able cause, and the complaints should be 
dismissed 


Petition for reconsideration 


Petition for reconsideration dismissed for failure to 
show error in prior order 


Petition for reconsideration, where findings in prior 
order are supported by evidence 


Petition for rehearing 


EVIDENCE 


BURDEN OF PROOF AS TO EXISTENCE OF EXPRESS WAR- 
RANTY 
The burden of proof is upon the buyer to show 
that the seller expressly warranted the quality 
or condition of the grapes in question 


Effect of failure to disclose any reference to rolling car 2701 
Failure to establish damages 


LACK OF SUITABLE SHIPPING CONDITION 
Lack of suitable shipping condition is evidenced 
by destination inspection certificates showing 
6 and 16 percent Slimy Soft Rot in shipments 


Matter not constituting counterclaim 


Negotiations prior to consummation of broker’s memo- 
randum of sale as, of terms of contract 





INDEX-DIGEST AND SUBJECT-INDEX OF 
AGRICULTURE DECISIONS 


FEBRUARY 1951 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


F.O.B,. CONTRACT No. Page 


DELIVERY IN SUITABLE SHIPPING CONDITION UNDER 

In an f.o.b. sale the shipper is required to deliver 
produce to the carrier in suitable shipping 
condition, that is, in a condition which, if the 
shipment is handled under normal transporta- 
tion services and conditions, will assure delivery 
without abnormal deterioration at the destina- 
tion specified in the contract 


F.0.B. SHIPPING POINT 


CONTRACT TERM 

Where seller’s confirming telegram included the 
term: “F.O.B. Acceptance on Federal Inspec- 
tions Showing U.S. One Green at Shipping 
Point,” but was subsequently amended, upon 
buyer’s objection, by deleting the word “accept- 
ance,” held, the parties contemplated only the 
usual f.o.b. shipping point terms, with a war- 
ranty that the commodity graded U.S. No. 1 
Green at shipping point 


EFFECT OF DELAY DUE TO 72-HoUR HOLD-OVER ESTAB- 

LISHED UNDER MARKETING AGREEMENT AND ORDER 

Since the buyer in an f.o.b. shipping point contract 

assumes all risk of delay in transit not caused 

by the shipper, the 72-hour delay at assembly 

point established under marketing agreement 

and order cannot be attributed to the shipper 

as the purchaser is charged with official notice 

of the agreement and order which was published 

in the Federal Register, and had actual knowl- 
edge of the agreement and order 


FIFTY (50) POUND SACKS (CARROTS) 


MEANING OF TERM 
Term relates to weight of contents of the sack, 
and not to size or designation of container__-- 


GOVERNMENT INSPECTION 


WEIGHT GIVEN TO 
A government inspection which was restricted to 
three stacks each side of bracing but which 
was made with special emphasis as to size 
and condition of the produce is entitled to 
greater weight than a private doorway inspection 2709 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


INSPECTION . Page 
Breach of warranty in absence of reliance on 226 


EFFECT OF SALE AFTER, ON QUESTION OF EXISTENCE 
OF IMPLIED WARRANTY 
In a sale after inspection there exists no implied 
warranty as to quality or condition 


Federal inspection at destination showed produce 
graded U.S. No. 1 and conformed to all the specifica- 
tions of the contract 


Weight given to, made by government 


INTERSTATE COMMERCE 
CONTRACT OF GUARANTY TRANSACTION AS CONSTITUT- 
ING 

Where complainant sold potatoes to one respondent 
and the second respondent guaranteed payment 
of the price, and the potatoes were thereafter 
transported out-of-state by the purchaser, held, 
that the contract of guaranty was a transaction 

in interstate commerce 


TRANSACTION CONSTITUTING 
Where grapes were received by the seller in 
Philadelphia from the New York Auction Com- 
pany, and resold to the buyer in Philadelphia, 
the transaction is held to be one in the course 
of interstate commerce within the meaning of 
2712 


JURISDICTION OF SECRETARY 
LACK OF, TO ENTERTAIN COUNTERCLAIM ARISING OUT 

OF SEPARATE TRANSACTION 
Where respondent counterclaimed for the contract 
price of a shipment of mixed fruits and vege- 
tables and such countercomplaint is based on 
a claim arising out of a transaction separate 
from the one for which complainant filed its 
claim, held, that where respondent’s counter- 
claim rests upon a transaction different from 
that involved in complainant’s claim, the counter- 
claim must be filed within the limitation period 
after the transaction upon which it is based, 
and the mere fact that the complaint was filed 
within the statutory period does not give the 
Secretary jurisdiction over all transactions that 

the parties had with one another 


Lack of, to entertain counterclaim not filed within 
limitation period 
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No. Page 


LIMITATION PERIOD 


Effect of failure to file counterclaim within . 159 
Lack of jurisdiction of counterclaim not filed within-. 2704 203 


LOSS OF PROFIT 


Damages for, when recoverable 
Measure of damages based on 


MISREPRESENTATION 


DETERMINATION OF 
Since a misrepresentation must be examined as 
to its ordinary meaning and in light of the 
circumstances in which it is made in determin- 
ing whether it is false, held, that complainant’s 
statement that car “now rolling Ogden Gateway” 
when actually held at assembly point is not a 
misrepresentation as such statement could only 
reasonably indicate direction of routing and not 
location of the car in view of ordinary meaning 
of words and circumstances under which they 

were uttered 


PROFITS 
Damages for loss of, when recoverable 


Loss of, as damages, when recoverable 


RECONSIDERATION 


DENIAL OF PETITION FOR 
Complainant’s petition for reconsideration of an 
order dismissing the complaint is denied where 
it appears that the prior order is supported by 
the evidence and the law applicable thereto___- 


DISMISSAL OF PETITION FOR 
Where findings in prior order are supported by 
the evidence, held, that the petition for recon- 
sideration should be dismissed 2708 


Where respondent in petition for reconsideration 
contends that evidence establishes a mutual 
rescission of the contract to purchase grapes 
from complainant and that the Judicial Officer’s 
conclusions to the contrary are in error, held, 
on reconsideration, that respondent failed to 
sustain the burden of proof and the petition 
should be dismissed 
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REDUCTION OF CLAIM BY COMPLAINANT No. Page 
ALLOWANCE OF CREDIT FOR 
Where complainant admitted that it owed re- 
spondent a certain amount for the mixed fruit 
and vegetable sale and voluntarily reduced its 
claim by such amount, held, that this credit 
should be allowed 


REHEARING 


DISMISSAL OF PETITION FOR 

Where respondent requests reopening of the pro- 
ceeding for the submission of the testimony of 
its counsel with respect to telephone conversa- 
tions, held, that respondent’s witnesses testified, 
or could have testified, with respect to these 
same matters at the oral hearing and, therefore, 
the petition should be dismissed 


Request for, denied, as evidence at prior hearing failed 
to sustain burden of proof 


REJECTION OF COMMODITY 


Without reasonable cause 
2711:234. 


REPARATION 


BREACH OF WARRANTY AS TO WEIGHT OF CARROTS 

Where evidence shows that the parties entered 
into a contract for the sale by respondent to 
complainant of 400 “50-pound sacks” of carrots, 
and the carrots delivered weighed an average 
of 40.5 pounds per sack, it is held, that the term 
“50-pound” relates to the weight of the carrots 
in each sack, and that complainant is therefore 
entitled to damages for respondent’s breach of 
warranty 


FAILURE TO Pay Loss SUSTAINED ON RESALE OF COM- 
MODITY 

Where on the day following sale and delivery of 
a number of lugs of grapes the buyer returned 
them to the seller without the latter’s consent 
and the seller resold the grapes, held, buyer’s 
failure to pay seller the difference between the 
amount of the purchase price and the proceeds 
realized on the resale is a violation of the act, 

for which reparation should be awarded 2712 


2706 
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REPARATION—Continued 
FAILURE TO PAY MUTUAL SETTLEMENT OF DISPUTE 


Where the parties mutually agreed that respond- 


ent would pay complainant $1,812.45 for re- 
spondent’s failure to deliver 400 cartons of 
frozen apricots under contract of sale, and 
complainant seeks recovery of this agreed 
amount and also $30, the additional cost claimed 
by complainant to have been incurred in pur- 
chasing replacements, held, that since the con- 
troversy over the non-delivery was mutually 
settled by the parties, complainant is not en- 
titled to the claim of $30 but is entitled to 
reparation for the amount agreed upon_-_------ 


FAILURE TO PAY NET PROCEEDS 


Where respondent sold cantaloups for complain- 


ant’s account but failed to pay complainant the 
net proceeds and failed to file an answer, it is 
held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged 
in the complaint, and its failure to pay com- 
plainant the net proceeds is a violation of 
section 2 of the act, for which reparation should 
be awarded complainant..................-.... 


FAILURE TO PAY PURCHASE PRICE 


Where complainant alleged a sale of potatoes and 


rutabagas to respondent and respondent failed to 
pay the agreed purchase price, and where 
respondent failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com— 
plaint, and complainant’s failure to pay the 
agreed purchase price is in violation of the act, 
for which reparation should be awarded to 
ro, aeilgae aii Leeleva ian litt settee aaeenGelee aeaeyicen 


Where complainant filed a complaint for the re- 


covery of the contract price of a truckload of 
potatoes and respondent admitted liability, held, 
that respondent is obligated to complainant for 
the contract price, and its failure to pay is a 
violation of the act, for which reparation should 
be awarded compiminant... 2c. =. 


Where complainant sold to respondent three truck- 


loads of peaches, apples, cucumbers, tomatoes, 
and blueberries, but respondent failed to pay 
the purchase price and failed to answer the 
complaint, held, that respondent’s failure to 


No. 


2707 


2699 


2696 


2695 





Page 


217 


175 


161 


157 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued No. Page 


FAILURE TO PAY PURCHASE PRICE—Continued 
file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of 
oral hearing, and his failure to pay the pur- 
chase price is a violation of the act, for which 
reparation should be awarded complainant... 2714 244 


Where complainant-seller delivered to respondent- 
buyer a carload of tomatoes which failed to meet 
contract requirements as to size, respondent ac- 
cepted the tomatoes and filed a counterclaim 
for breach of warranty, held, respondent’s dam- 
ages for breach of warranty of size is the 
difference between the actual value of the 
tomatoes at the time of delivery by the seller 
and the value they would have had if they had 
answered to the warranty, that the damages are 
not measured by the amount which respondent 
was required to pay its sub-vendee for breach 
of a similar warranty as to size, and that 
respondent’s failure to pay the purchase price 
less damages sustained by it for breach of 
warranty is a violation of the act, for which 
reparation, with interest, should be awarded 
GONAIROR one gc ce ee neem ante 2702 182 


FAILURE TO RETURN ADVANCE 

Where complainant advanced $2,000 to respondent 
to assure future shipments of peas and lettuce 
to be handled for account of respondent and no 
shipments were ever made pursuant to the con- 
tract, and respondent repaid $1500 of the amount 
advanced but withheld $500 as a set-off for an 
indebtedness allegedly due respondent from com- 
plainant, it is held, that, since no shipments were 
made under the agreement, respondent is liable 
to complainant for the remaining $500 and 
complainant should be awarded reparation in 
that amount, the set-off being disallowed__-_--- 2704 201 


UNLAWFUL REJECTION 
If, in the seller’s judgment, the resale can be 
made to better advantage by diverting the car 

to another market than that at which it was 
rejected, and there is no indication of lack of 
diligence or bad faith in his so doing, the 
validity of the seller’s action will be upheld 

and the resale price received in the other 
market may be used as the basis for calculating 
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REPARATION—Continued No. Page 


UNLAWFUL REJECTION—Continued 
the damages suffered by complainant as the 
result of respondent’s unjustified rejection of 
the shipment 2711 


Where complainant-seller did not represent the 
location of railroad car, and where 72-hour 
delay at shipping point not attributed to shipper 
under f.o.b. shipping point contract, held, re- 
spondent’s rejection of car in transit was with- 
out reasonable cause and in violation of section 
2 of the act, for which damages should be 
awarded complainant in the amount of the 
difference between the contract price and the 
net amount realized on resale 


Where respondent-buyer rejected a carload of 
Maine potatoes which were to be “diverted” 
from Boston to Newark, New Jersey, on the 
ground that respondent purchased a rolling car 
of potatoes and that instead of a rolling car 
complainant-seller shipped a car of potatoes 
from storage in Boston, thus depriving respond- 
ent of “fresh potatoes” from “new stock,” but 
the documentary evidence failed to disclose any 
reference to a rolling car and a Federal in- 
spection at destination showed the potatoes 
graded U.S. No. 1 and conformed to all the 
specifications of the contract, it is held, that 
the fact the potatoes were shipped out of storage 
in this case is of no practical importance since 
the potatoes arrived in good condition and met 
all the terms of the contract, that respondent’s 
rejection of the shipment was without reasonable 
cause in violation of section 2 of the act, and 
that, therefore, complainant is entitled to an 
award of reparation 


RESALE OF COMMODITY 
Validity of seller’s action as based on diligence and 
good faith 


ROLLING CAR 
Effect of failure to show any reference to 


SALE AFTER INSPECTION 
EFFECT OF, ON QUESTION OF EXISTENCE OF IMPLIED 
WARRANTY 
In a sale after inspection there exists no implied 
warranty as to quality or condition............ 2712 
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SET-OFF ‘ Page 
Disallowance of 


SHIPMENT FROM STORAGE 
Effect of, as of no practical importance since produce 
arrived in good condition and met all the terms of 
the contract 


STATES 
Inapplicability of Statute of Frauds of Pennsylvania 
to contracts under act 


STATUTE OF FRAUDS 
APPLICABILITY OF, TO CONTRACT OF PURCHASE AND 
SALE UNDER ACT 
Where the applicable state statute of frauds is 
procedural it is not applicable either to in- 
validate the contract between the parties to 
which the controversy arose or to deny the 
complainant the right to file his complaint with 
the Secretary and to secure a reparation order_- 


INAPPLICABILITY OF, TO CONTRACTS UNDER ACT 
The statute of frauds of the State of Pennsylvania 


has no application to contracts of purchase and 
sale made the subject of complaint under the act 


STAY ORDER 
VACATION OF 
Where a reparation order was stayed to allow 
respondent additional time in which to pay its 
obligation to complainant but no payment was 
made within the time granted, held, the stay 
order should be vacated and the prior order 
shall become effective 30 days from date of this 


SUITABLE SHIPPING CONDITION 
Effect of abnormal transportation service on warranty 
2703 


PRODUCE HELD NOT IN 
Shipments of potatoes containing averages of 6 
and 16 percent soft rot held not to be in suit- 
able shipping condition 
VIOLATION OF ACT 
FAILURE TO PAY— 


2696:168; 2714:246. 
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VIOLATION OF ACT—Continued No. Page 
Failure to return amount of unlawful withholding as 
203 


Unlawful rejection - 208 
2711:234. 


WARRANTIES 


BREACH OF, IN ABSENCE OF RELIANCE ON INSPECTION 
Buyer did not rely on a private inspection as to 
size of the produce where the inspection was a 
doorway inspection with no sizes marked on 

the boxes and was instituted by the seller 


Damages for breach of, as to size of tomatoes 


Measure of damages for breach of, based on weight 
of carrots 


WARRANTY 


BURDEN OF PROOF AS TO EXISTENCE OF 
The burden of proof is upon the buyer to show 
that the seller expressly warranted the quality 
or condition of the grapes in question 


WETNESS OF GRAPES 
Question of, on abnormal deterioration 


WITNESSES 
Effect of failure of, to testify with respect to matters 
at oral hearing on question of reopening of proceeding 
WORDS AND PHRASES 


Firty (50) Pounp Sacks 
Term relates to weight of contents of the sack, 
and not to size or designation of container 


UNITED STATES WAREHOUSE ACT 


BOND 
Disapproval of, as not constituting termination or 
revocation of license 


JURISDICTION OF SECRETARY UNDER ACT 
Withdrawal or surrender of license as not affecting_- 


LICENSES 
DISAPPROVAL OF BOND AS NOT CONSTITUTING TERMINA- 
TION OF 
Disapproval of the bond submitted by respondents 
cannot be regarded as tantamount to a termina- 
tion of the license issued to the corporate 
respondent 
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LICENSES—Continued No. 


DISAPPROVAL OF BOND AS NoT CONSTITUTING TERMINA- 
TION OR REVOCATION OF 
Where a statute requires notice and hearing for 
revocation of a license, a disapproval of a 
bond submitted because of alleged violations 
of the act and regulations cannot by itself 
terminate or revoke a license 


Distinction between license issued for indefinite period 
and license expiring yearly on question of revocation 


REVOCATION OF 

Where, in a disciplinary proceeding under the 
United States Warehouse Act, respondents 
operating federally licensed warehouse were 
charged with converting stored cotton, making 
false reports, and failing to keep proper records, 
in violation of the act, and where respondents 
entered into a stipulation, admitting the facts, 
but contended that the Secretary was without 
jurisdiction to enter any order on the ground 
that the warehouse was sold and respondents 
no longer desired a license, the Judicial Officer 
held that the action taken prior to issuance of 
the complaint constituted a temporary suspen- 
sion rather than revocation, and that the subse- 
quent sale of the warehouse did not operate 
to defeat the Secretary’s jurisdiction, and, there- 
fore, ordered the revocation of respondents’ 
license and publication of the facts as provided 
by the act 


TELEGRAMS FROM OFFICIALS AS CONSTITUTING TEM- 
PORARY SUSPENSION OF 

The telegrams from officials of the Production 
and Marketing Administration referred to by 
respondents in their pleadings, held, resulted 
only in a suspension of the effectiveness of 
the license, where the parties so treated the 
situation, and the respondents agreed that the 
license was “temporarily suspended”, as shown 

by Finding of Fact 1 


WITHDRAWAL OR SURRENDER OF, AS NoT AFFECTING 
JURISDICTION TO PROCEED WITH FINAL ADJUDICATION 
OF REVOCATION 

The respondents’ sale of the warehouse, their at- 
tempted withdrawal of any application for a 
license, and the issuance of a new license to the 
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LICENSES—Continued No. 
WITHDRAWAL OR SURRENDER OF, AS NoT AFFECTING 
JURISDICTION TO PROCEED WITH FINAL ADJUDICATION 
OF REVOCATION—Continued 
new owners and operators of the warehouse do 
not make it necessary nor desirable that the 
proceeding be ended without final adjudication 
as this is not a case of the withdrawal of an 
application for a license nor a case of an annual 
license expiring by its terms each year, and, 
furthermore, the courts have held that the with- 
drawal or surrender of a license or permit even 
before the institution of disciplinary proceedings 
does not remove jurisdiction to proceed with 
measures to revoke the license, and have pro— 
ceeded with adjudications in cases of license 
revocation even though the license has expired 
in the meantime 


REGULATIONS UNDER UNITED STATES WAREHOUSE 
ACT 


Meaning of section 101.26 of 
Meaning of section 101.34 of 
Meaning of section 101.41 of 


REVOCATION OF LICENSE 
Disapproval of bond as not constituting 
Effect of lack of intent to renew license upon deter- 
mination of 


Effect of sale of facility prior to issuance of com- 
plaint upon determination of 


SUSPENSION OF LICENSE 
Telegrams from officials as constituting 


TERMINATION OF LICENSE 
Disapproval of bond as not constituting 


UNITED STATES WAREHOUSE ACT 
Meaning of section 23 of 
Meaning of section 30 of 


VIOLATION OF ACT 
CONVERSION OF STORED COTTON 
Where respondents have admitted as stated in 
Findings of Fact 4, 5, 6, and 7 that the picking 
of loose cotton above 7/10 of a pound per bale is 
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UNITED STATES WAREHOUSE ACT—Continued 


VIOLATION OF ACT—Continued No. 


CONVERSION OF STORED CoTTON—Continued 

“, . . excessive or otherwise improper ... 
unauthorized and unwarranted to the extent of 
approximately 4 pounds per bale .. .”, it does 
not follow that the accumulation of any amount 
of loose cotton greatly in excess of 7/10 of a 
pound per bale is permissible simply because 
there may be a practice of accumulating around 
7/10 of a pound per bale because of picking 
for sampling. The accumulation and sales com- 
plained of here constituted not only unlawful 
removal but conversion and the violations were 
plainly wilful and flagrant 


FAILURE TO KEEP RECORDS OF SALES OF LOOSE COTTON 
AND DESTRUCTION OF RECORDS 
Respondents’ failure to keep records of sales of 
loose cotton and the destruction of records as 
stated in Finding 14 constitutes wilful and 
flagrant violations in the light of the admitted 


MAKING FALSE REPORTS 
Respondents’ contention that there was no viola- 
tion of reporting requirements as stated in Find- 
ings of Fact 8, 9, 12, and 13 because the reports 
were over the telephone to subordinates of the 
Secretary is untenable because the respondents 
admitted the making of false reports to the 
Secretary and also because the applicable statu- 
tory provisions are not restricted to written 
reports or reports to the Secretary personally_- 


WITHDRAWAL OR SURRENDER OF LICENSE 


Jurisdiction of Secretary to proceed with final adjudi- 
cation of revocation not affected by 
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APPEAL 


DEFENSES CLEARLY SET FORTH ON 
The appeal proceeding clearly sets forth the defense to the 
action of complainant against respondent. The answer 
filed by respondent amounts to not more than a re-affirma- 
tion of the facts set forth in the appeal, American Fruit 
Growers, Inc. v. S. T. Runzo & Co., Ine. (U.S. D.C., W. D. 


EFFECT OF FAILURE TO RAISE DEFENSES BEFORE SECRETARY ON 
The fact that defenses were not raised in the proceeding 
before the Secretary of Agriculture, does not preclude a 
party adversely affected by a reparation order to present 

any proper defense after the perfection of his appeal to 

the United States District Court, American Fruit Growers, 

Inc. v. S. T. Runzo & Co., Inc, (U.S. D.C., W. D. Pa.) ---- 


PROCEEDINGS ON, GOVERNED BY FEDERAL RULES OF CIVIL PROCEDURE 
Proceedings on appeal to the federal district court from 
reparation order of the Secretary of Agriculture under 

the Act are governed by Federal Rules of Civil Procedure 
except with respect to the manner of commencement of 

the proceeding, American Fruit Growers, Inc. v. S. T. 
Runes: @:Oo., tne..(U, 8 -D.C.,. WD. Cas) cccdenccends---- 


RIGHT TO, IN DEFAULT CASES 
In view of the provisions of the Act which set forth the 
circumstances under which the Secretary may enter a 
reparation order, one of which is the failure of the party 
complained against to answer a complaint, and since the 
Act makes no exceptions in specifically giving an adverse 
party affected by the reparation order of the Secretary a 
right to appeal to the United States District Court, there is 
a right to appeal in default cases, American Fruit Growers, 
Inc. v. S. T. Runzo & Co., Inc. (U.S. D.C., W. D. Pa.) ---- 


DEFAULT CASES 
Right to appeal in, American Fruit Growers, Inc. v. S. T. Runzo 
rs ees 0 ee Re) Sidi ie ee esr cnceincecen 


DEFENSES 


Presentation of, in trial de novo, American Fruit Growers, Inc. 
eS. 5. uns & Co. Inc; (0.8. D.C; Wed, Pa) -25...2.2c. 


Presentation of, not raised before Secretary, American Fruit 
Growers, Inc. v. S. T. Runzo & Co., Inc. (U.S. D. C., W. D. Pa.) 


260 


260 
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EVIDENCE Page 
Rule of, not precluding any defense in trial de novo, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. (U.S. D.C., 


FEDERAL RULES OF CIVIL PROCEDURE 
Appeal proceeding governed by, American Fruit Growers, Inc. v. 
S. F: Ronse @ Ge. tne; Ch. SO CW Bs. Sele ence 


LIBERAL CONSTRUCTION OF 

The Federal Rules of Civil Procedure should be liberally 
construed in order to bring about a fair and impartial 
administration of justice. Since the appeal is heard de novo, 
it is proper under the Act to permit an answer to be filed 
in court which raises matters to be adjudicated in a trial 
de novo, American Fruit Growers, Inc. v. S. T. Runzo & 
Ge. ine: €6: GB Cz We Bi Fie on we nse 259 


MOTION FOR JUDGMENT ON PLEADINGS 
DENIAL OF 
Where the appeal and answer of respondent create issues 
which would be a defense to the claim of complainant if 
believed and properly proved, the motion for judgment on 


the pleadings is denied, American Fruit Growers, Inc. v. 
S..T. Runze & Ce., Ine. (U: 8D: C.,. We De Pas) ccnn.-.-- 


Facts ALLEGED BY ADVERSE PARTY TO BE TAKEN AS TRUE 
In considering a motion for judgment on the pleadings, the 
facts alleged by the party whose interests are adverse to 
the party making the motion must be taken to be true and 
the inquiry is whether upon those facts a cause of action 
has been stated, American Fruit Growers, Inc. v. S. T. 
Runse & Ce., ine. (U..S..D. CG, WK Pai cud- see 


MOTION TO DISMISS APPEAL 
ADMISSION OF Facts SET FORTH IN 

The motion to dismiss the appeal amounts to an admission 
of all facts set forth in the appeal. A motion to dismiss 
must be denied unless it clearly appears that the allegations 
of fact set forth in the pleading, which is attached, is 
insufficient to entitle the complaining party to recover, 
American Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. 
(U.S. D.C., W. D. Pa.) 


MOTION TO STRIKE ANSWER 


Denial of, American Fruit Growers, Inc. v. S. T. Runzo & Co., 
Ine. (0: BEG, WE PS) os een a a en wae 260 


PRACTICE AND PLEADING 
Conduct of trial de novo, American Fruit Growers, Inc. v. S. T. 
Buaes. & Co, tie. CB. C.. WO Pec nic cncncaccsoe 260 
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RULES OF PROCEDURE Page 
POWER OF SECRETARY TO ADOPT AND PROMULGATE 

There is no question that the Secretary of Agriculture, being 
the head of an administrative agency, had inherent power 
to adopt and promulgate rules of procedure, which have 
the force and effect of law, providing they are reasonable, 
American Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. 
(U.S. D.C., W. D. Pa.) 


SECRETARY OF AGRICULTURE 


Power of, to adopt and promulgate rules of procedure, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. (U.S. D.C., 


STATUTES 


CONSTRUCTION AND INTERPRETATION 
Ascertaining Intent of Act 
If Congress intended that a right to appeal did not 
exist, where the Secretary entered a reparation order 
by default, it would have been so provided, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. 
(U.S. D.C., W.D. Pa.) 


Liberal construction of Federal Rules of Civil Procedure, 
American Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. 
(U.S. D.C., W. D. Pa.) 


Reading Act as a Whole 
It is necessary to read the Act as a whole to determine 
the intent of Congress relative to the appeal provisions, 
American Fruit Growers, Inc. v. S. T. Runzo & Co., 
ine. CUZOl0, Gi Wo. BAe) anc cowedacnasucccoseee~ 


TRIAL DE NOVO 


PLEADINGS UPON WHICH CONDUCT OF, SHALL PROCEED 

The action in the district court shall be a trial de novo and 
shall proceed in all respects like all other civil suits for 
damages, except that the findings of fact or order or 
orders of the Secretary shall be prima facie evidence of 
the facts therein stated. Such petition and pleadings, 
certified by the Secretary upon which decision was made 
by him upon filing in the district court, shall constitute 
the pleadings upon which said trial de novo shall proceed, 
subject to any amendment allowed in the district court, 
American Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. 
(U.S. D.C., W. D. Pa.) 
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TRIAL DE NOVO—Continued 


WHAT CONSTITUTES 


Trial de novo is generally held to mean a trial anew of 


the entire proceedings, including the hearing of evidence 
as though no previous action had been taken. This provi- 
sion in the Act does not declare that the trial shall be 
de novo on the evidence submitted before the Secretary, 
nor that it shall be de novo on that evidence with the 
right to introduce additional evidence; nor that it shall 
be de novo, except that the finding shall be prima facie of 
the facts and not subject to attack for lack of supporting 
evidence unless the evidence offered before the Secretary 
is produced in the trial. The Act authorized a trial de novo 
as in other civil suits for damages with only one exception, 
and that is, that such findings and orders shall be prima 
facie of the facts therein stated. It establishes a rule of 
evidence and does not prevent any defense, American 
Fruit Growers, Inc. v. S. T. Runzo & Co., Inc. (U.S. D.C., 
Ws 6 Shine 5 hae ctrctaceeen dasa akmaneae 


Page 
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Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 

Statutes, orders, etc___- 7811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1248; 8:1425; 9:1533 

Agriculture decisions__- 7815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1434; 9:1542 

Court decisions 7817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 
7:1255; 8:1439; 9:1546 


Volume No. and Page 


Decisions overruled by Secre- 
tary of Agriculture :819* 


Citations in Court Decisions: 
Statutes, orders, etc :799; 3:1182; 5:938; 6:1197; 7:1248; 
8:1431; 9:1539 


Appeals from Secretary’s de- 
cisions (actions for review 
by courts) 7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 
7:1259; 8:1445; 9:1551 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 
7:1260; 8:1447; 9:1553 


Agriculture Decisions cited 
by courts and other au- 
thorities 7821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 
7:1262; 8:1448; 9:1554 


Commodities involved 
PACA proceedings :822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 
7:1264; 8:1449; 9:1555 


Decisions and docket numbers 
arranged in _ consecutive 
1:823; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 
7:1266; 8:1451; 9:1556 


* HISTORICAL NoTte.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed., 
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Docket numbers and decisions 
arranged in consecutive 
Get 6.20245 ees 


Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported -_- 


1942 PACA deci- 
sions hitherto un- 
a 

1943 PACA deci- 
sions hitherto un- 


reported ___----- 
Agriculture deci- 
sions explained_-_-_ 
Agriculture deci- 


sions followed__-- 
Court decisions fol- 
[ee we. 
Court Decisions: 
Court decisions pub- 
NE eae 
Court and Agricul- 
ture decisions dis- 
tinguished in__--- 
Court and Agricul- 
ture decisions ex- 
plained in____-~_- 
Court and Agricul- 
ture decisions fol- 
eee 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions_-_-_ 


Court decisions______-~- 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index_-_-_ 


=: 


_ 


~ 


ne 


1) 


i) 


ao 


—y 


_ 


:870; 


Volume No. and Page 


825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 
7:1270; 8:1455; 9:1560 


7829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


71043; 5:965 


7965 
:803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


71190; 4:1020; 9:1545 


2821; 3:1212; 5:iv-vi; 6:v-ix; 7:v-xi; 8: 


x-xix; 9:1728 


21254; 8:1438; 9:1545 


7944; 6:1206; 7:1254 


21206; 7:1254; 8:1438; 9:1545 


7836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 


7:1293; 8:1483; 9:1586 
3:1292; 5:1027; 
8:1586; 9:1698 


6:1333; 7:1371; 


7850; 2:882; 3:1318; 4:1119; 5:1042; 6: 


1347; 7:1400; 8:1614; 9:1744 





APPENDIX B 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Dairy COMPANY ET AL v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
tive date of Order No. 75 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 336 U. S. 525. Commerce—Lack of 
power of State of New York to deny to _ interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished 


Agricultural Marketing Agreement Act of 1937 
BAILEY FARM Datrry Co. ET AL v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion provisions of Order No. 3 


BAILEY FarM Darry Co. ET AL v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure 


* Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A, D. 1027; 
6 A.D. 1333; 7 A. D. 1871; 8 A. D. 1586; and 9 A. D. 1698—Ed. 
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BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interatate ecommerce: .... 2.2.2.0... 2-2. 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
SUSNOC RINE SRONIDE WIRING nice inns a eeeasdeaee 


BEATRICE CREAMERY COMPANY ET AL, v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 368. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 
WONG | es einen dbeiese. eee ee 


C. J. WEILAND AND SON Dairy Products COMPANY, INC. v. 
WICKARD, Secretary of Agriculture (D. C., Wis. 1946), 68 F. 
Supp. 93. Judicial review of Secretary’s order—Overpay- 
ments—Variation in total butterfat tests__._._._.___.__._..----- 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 1389 F. 2d 
327. Validity of producer-settlement fund provisions of act__-- 


COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary___..--------- 


CRULL v. WICKARD (C. C. A., 6th Cir., 1943), 1387 F. 2d 406. Find- 
ings of fact by Secretary as to petitioner’s status as handler 
SUNIOINNE on 380 oes a ascacecn be enheetee aeons 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action___.__.__--------- 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
Son (D. C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2 (7)—Meaning 
of term “delivery to a purchaser”—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II-A classification-_._._-_-------------- 


DAIRYMEN’S LEAGUE COOPERATIVE ASs’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class II-A— Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D _ classification—‘Purchaser”—Inapplicability of 
term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
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Volume: Page 


9:737 


3:692 


6:969 


6:162 


3:819 


2:610 


3:446 


3:445 


7:43 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications”—“Supernatural powers” 
—“Fantastic proliferation”—‘Verbal mazes” 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. 1st 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 


FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
ances to creamery company 3:608 


GRANDVIEW Dairy, INC. v. JONES, WAR FOOD ADMINISTRATOR, 
ET AL. (D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
trative officers and boards 


GRANDVIEW Darry, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C. A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
evidence 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. 
A., 1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4— 
Construction of administrative order 


GUDGEL, Boyp v. L. S. IVERSON, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished 


H. P. Hoop & Sons v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 
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by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
WIOViNlOne OF CONNR. ban 6 tes inital 7:919 


HOGANSBURG MILK CoMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s ac- 
tion—Effect of failure to protest undue delay in making re- 
CRREGR IES 73 hi ooo ee ea 6:1036 


JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
to: subaiiieile Palio fos « oe i kee eee 9:1054 


LA VERNE Co-op CiTRUS ASs’N ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of administrative 
WRNGEE 3 woe heli ee end ee ee ee ee ee 3:921 


M. H. RENKEN Darry Co. v. WicKARD (D. C., E. D. N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments____ 3:316 


M. H. RENKEN Darry Co. v. WICKARD (D. C., E. D. N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification__._._._------ 3:321 


NEw ENGLAND DAIRIEs, INC. v. WICKARD (D. C., D. Vt., 1943), 
51 F. Supp. 444. Order No. 4—Cooperative, when not a handler 3:310 


NEw YorK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. 
A., 2d Cir., 1944), 141 F. 2d 805. Limited character of judicial 
review: of legality of milk order. 2... 22 eo 3:697 


OGDEN Darry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946) 157 F. 2d 445. Judicial review of 
War Food Administrator’s order—Order sustained and affirmed 6:269 


PARKER v. UNITED STATES (C. C. A., Ist Cir., 1946), 153 F. 2d 
66. Civil contempt—When contemnor released by discharge in 


Deeb so. oo on Sh eevee eae 6:862 
PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 126 

F, 2d 370. Corporations—Injunction—Contempt-_-___---------- 3:45 
PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1942), 129 

F. 2d 374. Corporations—Contempt—Discretion of court____-- 3:61 
PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1943), 135 

F, 2d 54. Corporations—Contempt—Compensatory fine__-._--- 3:65 


QUEENSBORO FARM PropuctTs, INC. v. WicKARD (D. C., E. D. 
N. Y., 1942), 47 F. Supp. 206. Order No. 27—Use classification. 3:212 


QUEENSBORO FARM PropuctTs, INC. v. WICKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969. Order No, 27—Use classification____--_-- 3:220 


ROBERTS ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. 
Department of Agriculture and Federal Milk Market Adminis- 
trator of the Lowell-Lawrence Federal Milk Marketing Area. 





292 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
(U.S .D.C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary 9:1384 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D.N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
scribed temperature 


SHAWANGUNK Co-op. DarriEs, INc. v. JoNES (D. C., S. D. N. Y., 
1945), 59 F. Supp. 848. Accounting by handler for milk re- 
ceived from producers 


SHAWANGUNK Co-op. DAIRIEs, INC. v. JONES ET AL. (C. C. A,, 
2d Cir., 1946), 153 F. 2d 700. Accounting by handler for milk 


received from producers 


SHAWSHEEN Dairy, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D. 
Ill., 1946), Validity of Order No. 69—Promulgation hearing 
record—Substantial evidence—Inclusion of contested county 
and townships in marketing area 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—lInvalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent”—Administrative 
construction of statutes—Legislative history of provision of 


act relative to deductions for payments to cooperative associa- 
8:637 


STARK ET AL. v. WICKARD (U. S. D. C., D. Columbia, 1944), 136 
F, 2d 786. Standing of milk producer to seek court review of 
Secretary’s order 

STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U. S. 288. Right of producer to obtain court review 
of Secretary’s order 


TITUSVILLE Dairy PropucTs Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U.S. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No. 27—Evidence—Termination of status as handler_- 


TITUSVILLE Dairy Propucts Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 338 U. S, 905, Order No. 27 not regulation of 
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arbitrary nature—Status as handler under Order No. 27— 
Regulation of shipments current in or affecting interstate com- 
merce under Order No. 27—Status as handler subject to ap- 
proval by Department of Health under Order No. 27—Judicial 
Officer’s decision holding status of petitioner as handler, 
SN ion Ee ee eee ee 


UNITED STATES v. ADLER’s CREAMERY, INC. (C. C. A. 2d Cir., 
1989), 107 FF; 94967. Handler; who ig... <._.--....-.-.-.... 


UNITED STATES v, ADLER’s CREAMERY, INC. (C. C. A. 2d Cir., 
1940), 110 F. 2d 482. Injunction—Collection or payment of 
WED | nterctipetudnntentanwas weedeat 


UNITED STATES OF AMERICA, APPELLANT v. BORDEN COMPANY, 
CHARLES L. DRESEL, HARRY M. RESER ET AL., 308 U.S. 188. 
Provisions of Federal Anti-Trust Act not impliedly re- 
pealed by Agricultural Marketing Agreement Act of 1937— 
Provisions of Federal Anti-Trust Act not modified by Capper- 
Volstead Act—Court decision distinguished__.._.._._-.._-__-- 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
I OR ai ats aia cick, gah ecm nsescias rin eas pe 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U. S. D. C., 
Mass., 1942), 38 F. 2d 508. Cooperative associations—Handler, 
SU RI eal a rs eee 


UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U. S. D. C.. 
D. Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of dis- 
charge in bankruptcy upon collection of compensatory fine_-_-_- 


UNITED StTaTEs v. H. P. Hoop & Sons, INc. ET AL. (U. S. D. C., 
D. Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Con- 
stitutionality of Agricultural Marketing Agreement Act of 
1937—Stare Decisis—Constitutional law—Delegation of legis- 
lative power-—Due process of law—Finding as to base period— 
Country plant—Equalization fund—Interstate commerce---_-_-_- 


UNITED STATES v. HOGANSBURG MILK COMPANY, INC. (D. C., 
N. D.N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect 
of failure to exhaust administrative remedies—Market adminis- 
trator’s determination as to amounts due from handler to pro- 
duser’s settlement fund: 2.2 .. neo cc ow cdusedecceases eee 

UNITED STATES v. LEVINE (D. C., N. D. N. Y., 1942), 129 F. 2d 
745. Conviction of employee of market administrator of ac- 
Cepthid DID. 226 a2 on ssc ase cekwdseue dee 


UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent to injunction judgment___-.-.------------------- 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASS’N, 
INC. ET AL., (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Com- 
bination tampering with price structures unlawful under 
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8:1216 


3:1020 


3:1027 


9:740 


3:1029 


3 :532 


6:860 


7:905 


6:1034 


3:615 


7:494 
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Sherman Anti-Trust Act—lIllegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act__-------- 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASs’N, 
INC. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act_--_- 


UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D. Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy_-_ 


UNITED STATES v. ROCK ROYAL CO-OPERATIVE, INC. ET AL. (App. 
from U.S. D. C., N. D. N. Y., 1939), 307 U. S. 533, 59 S. Ct. 
993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 
DEE tigate eh ot Loe sae es eon 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 
F, 2d 167. Exhaustion of administrative remedy—Judicial re- 
WU edn Juice Se ae wen ccsauew bees ueceueetae eo 


UNITED STATES v. RUZICKA ET AL., 329 U. S. 287. Distribu- 
tion of enforcing authority between courts and Secretary of 
MI seins atcha tan ae = Sey aw cadens rie atey ite oe a plea 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL. (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
RT I aN i a icrinck sce po ces menace ah $s aha tates phd ks gab 


UNITED STATES v. TITUSVILLE Dairy Propucts Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
meainernie preteens oo se cee 


UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision_ 
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301 


Volume: Page 


7:421 


7:595 


8:847 


6:482 


6:490 


6:1191 


5:804 


8:327 








302 CUMULATIVE LIST OF COURT DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal law—Substantive effect of statutes of 
fvauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under § 5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
NUNN ce ge ee A ee 9:1272 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. 
(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury—Denial 
WE rasan Per Mew orl 8 oe ee, eho susacees 7:849 


SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 
554. Authority of Secretary to promulgate procedural rules— 
Evidence—Secretary’s action presumed in accordance with pro- 
cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil i 
Procedure—Amended proceedings to conform to proof—Con- i 
tract of purchase and sale—Damages for nonperformance_-_-_ 8:766 


ores 


oR 


SPANO v. WESTERN Fruit Growers, INC. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
struction. of words in common use......................_..-.- 10:97 


UNITED STATES v. SOLOMON (D. C., E. D. IIl., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties—Jurisdiction—Interstate commerce—Fresh vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court.------------------ 7:247 


W. H. Later & Co., Inc. v. C. E. JACKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings........ 7:161 








2: Page 


931272 


} 849 


3: 766 


):97 


73247 


7:161 


So a RT pT PRET PRET, TRP TES SND 


Perishable Agricultural Commodities Act, 1930—Continued 
WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 


CUMULATIVE LIST OF COURT DECISIONS 


(D. C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
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